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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Law No. 86224 

Mattie Lee Tver, Petitioner, 

vs. 

Frank T. Hines, Administrator of Veterans’ Affairs, 

Respondent. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wdt: 

1 Petition for Writ of Mandamus 

Filed September 3 1935 

In the Supreme Court of the District of Columbia 

La\v No. 86224 

Mattie Lee Tyer, 210 Fannen St., Shreveport, La., 

Petitioner, 


vs. 

Frank T. Hines, Administrator of Veterans’ Affairs, Ver¬ 
mont and H St. N. W., Washington D. C., Respondent. 

Your petitioner, Mattie Lee Tyer, beneficiary of the War 
Risk term insurance contract of 0. B. Tyer, late electrician, 
second class, U. S. Navy, who died January 6, 1925, re¬ 
spectfully shows to this Honorable Court as follows: 
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I. 

That she is a citizen of tile United States and a resident 
of the State of Louisiana and is the duly and legally ap¬ 
pointed and designated beneficiary of the War Risk term 
insurance contract issued by the United States of America, 
for a valuable consideration, to 0. B. Tver, late electrician, 
second class U. S. Xavv, who died January 6, 1925. 

II. 


That the respondent, Frank T. Hines is the duly ap¬ 
pointed and acting Administrator of Veterans’ Affairs be¬ 
ing charged by law with tin* duty and responsibility of 
administering all laws of the United States pertaining to 
World War veterans and their beneficiaries, and is sued as 
such. 


2 III. 

That while in the naval service of the United States dur¬ 
ing the World War the said (). B. Tver was granted yearly 
renewable term insurance in the amount of $10,000, which 
insurance was maintained in full force and effect bv the 
payment of all premiums legally required to be paid on 
January 0, 1925, on which date the said 0. B. Tver died. 

IV. 


That long prior to March 20, 1933 claim for the payment 
of said insurance was duly filed with the respondent in due 
legal form and all necessary and requisite evidence was duly 
furnished to the respondent for the purpose of establishing 
said claim for insurance benefits: and that upon such 
claim and evidence it was dulv and regularlv determined, 
in accordance with law prior to March 20, 1933, 
that said contract of insurance had matured, and on, to-wit, 
March 10, 1933, an award was duly made by respondent to 
petitioner of insurance benefits at the rate of $37.35 per 
month from January 2S, 1925 to September 7, 1942, thus 
leaving nothing further to be done by respondent except to 
immediately pay said claim. 

V. 

That after respondent received claim for said insurance 
and after evidence proving said claim had been submitted 
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to respondent and at other times, petitioner is informed and 
believes the respondent spent much time and effort, and 
directed others to spend time and their efforts in endeavor¬ 
ing to procure legislation by the National Congress to pro¬ 
hibit the filing of this and other suits and at the same time 
arbitrarily, capriciously and in manner clearly contrary to 
law so far as your petitioner is concerned, withheld action 
on your petitioner's claim for a long period of time 
3 and then finally was successful in obtaining legis¬ 
lation from the National Congress on March 20, 1933, 
which legislation by expressed terms deprived petitioner of 
her right to institute suit, all of which action on the part of 
the respondent in wilfully withholding and deferring action 
on petitioner's claim until after March 20, 1933 was arbi¬ 
trary, capricious, contrary to and in utter disregard of the 
law applicable and in derogation of petitioner’s rights in 
the premises. 

VI. 

That on June Hi. 1933, Public No. 78. 73rd Congress was 
approved, authorizing the payment of this claim, but not¬ 
withstanding the premises as aforesaid, the respondent 
failed and neglected to make payment of the proceeds of 
said insurance in accordance with such award upon the 
proof and evidence received by the Veterans' Administra¬ 
tion prior to March 20, 1933, which action and refusal is 
arbitrary, capricious, clearly contrary to and in utter disre¬ 
gard of the law applicable thereto. 

VII. 

That your petitioner is informed and believes that on 
June 4, 1934, the Supreme Court of the United States held 
the act of Congress approved March 20, 1933 (Public =2, 
73rd Congress) to be unconstitutional insofar as the pro¬ 
visions of said act repealing all laws relating to War Risk 
term insurance were concerned, but notwithstanding the 
premises as aforesaid the respondent failed and neglected 
to make payment of the proceeds of said insurance in ac¬ 
cordance with law, notwithstanding the many and various 
demands therefor made by and oil behalf of petitioner, 
which action on the part of respondent, petitioner avers is 
and was arbitrary, capricious, clearly contrary to and in 
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utter disregard of the law applicable to the facts iu this 
case. 

4 VIII. 

Your petitioner being without remedy in the premises, 
prays: 

1. That a writ of mandamus be issued against the respon¬ 
dent, Frank T. Hines, as administrator of Veterans’ Af¬ 
fairs, commanding and compelling him to grant to your 
petitioner the payments of War Risk yearly renewable 
term insurance as beneficiary of the said O. B. Tver, de¬ 
ceased, to which petitioner is entitled as a matter of law. 

2. That a proper rule be issued against the respondent, 
Frank T. Hines, Administrator of Veterans’ Affairs, re¬ 
quiring him to appear and show cause why the aforesaid 
relief should not be granted. 

3. And for such other and further relief as the court may 
find just and proper in the premises, including all of the 
petitioner's costs herein. 

, MATTIE LEE TYER 

State of Louisiana 

Parish of Caddo SS 

I do solemnly swear that I have read the foregoing peti¬ 
tion by me subscribed and know the contents thereof; that 
the matters therein stated as of my own personal knowledge 
are true and those matters stated as upon information and 
belief, I believe to be true. 

, MATTIE LEE TYER 


Subscribed and sworn to before me this 10 day of August 
A. D.1935 


I 

(Notarial Seal) 


P. A. SHIPP 

Notary Public 


My Commission expires: 3-1-37 


WARREN E. MILLER 
Attorney for Plaintiff 
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5 Answer to the Petition for TTY/7 of Mandamus 
and Return to the Rule to Show Cause. 

Filed September 18 1935 
* # # 

Now comes the respondent, Frank T. Hines, Admini¬ 
strator of Veterans’ Affairs, for answer to the petition filed 
herein and the return to the rule to show cause, or to so 
much thereof as lu* is required to answer, answering says: 

1 . 

Answering paragraph 1 of said petition, respondent says 
that he has no information or knowledge sufficient to form 
a belief as to the averments thereof, except that respondent 
admits that the deceased veteran on or about February 1, 
1918, duly applied for and was granted $10,000 War Risk 
Yearlv Renewable Term Insurance for which he designated 
as beneficiary, Mattie Tver, 1250 Gary Street, Shreveport, 
Louisiana, describing her as mother. 


2 . 


Answering paragraph 2 of said petition, respondent ad¬ 
mits the allegations thereof. 


3 

Answering paragraph 3 of said petition, respondent ad¬ 
mits that said O. B. Tver was duly granted $10,000 War 
Risk Yearly Renewable Term Insurance, but respondent 
denies that said insurance was maintained in full force and 
effect by the payment of all premiums legally required to 
be paid on January 6, 1925, date of said O. B. Tver’s death. 
Respondent avers that subsequent to release from active 
duty on or about March 13, 1919, said O. B. Tver permitted 
his war risk term insurance contract to lapse for failure to 
pay the premium due May 1, 1919, and subsequently. 
6 Respondent avers that on or about June 20, 1923, 
said 0. B. Tver applied for the reinstatement and 
conversion of $2,000 of said term insurance which applica¬ 
tion was properly and lawfully rejected on or about Au¬ 
gust 16,1923. 
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4. 

Answering paragraph 4 of said petition, respondent 
denies the averments thereof, except as hereinafter set forth 
in his further answer to this petition. 

5. 

Answering paragraph 5 of said petition, respondent re¬ 
spectfully submits that the averments thereof are scan¬ 
dalous and impertinent and that this Honorable Court 
should order the same stricken or suppressed. If required 
to answer said paragraph, the respondent denies the aver¬ 
ments thereof. 

6 . 

Answering paragraph G of said petition, respondent 
denies the averments thereof, and avers that Public No. 
78, 73d Congress (48 Stat. 309) did not authorize the pay¬ 
ment of this claim because premiums on the Yearly Renew¬ 
able Term Insurance were not paid to the date of the death 
of the insured. 

7. 

Answering paragraph 7 of said petition, respondent 
avers that the averments of this paragraph constitute a 
pleading of law and the conclusions of law of the petitioner 
which respondent is advised he is not required to answer 
but if required to answer denies same. 

8 . 

Answering the third prayer of said petition, respondent 
avers that this proceeding is in effect a suit against the 
United States. Therefore, in no event would the petitioner 
be entitled to her costs as claimed in said prayer. 

7 Further answering the said petition and return to 

the rule to show cause, respondent says that a Rating 
Board acting under authority delegated to them by and 
from the respondent reviewed and considered the plaintiff’s 
claim for insurance benefits, and on or about January 16, 
1933, the insured was rated as having a compensable degree 
of disability as of April 20,1919, (premiums were paid only 
to include the month of April, 1919 and the insurance lapsed 
for non-payment of premium due May 1, 1919) and further 
rated the insured totally and permanently disabled as of 
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September S, 1922. Thereafter, on or about January 30, 
1933, plaintiff was notified that term insurance in the net 
amount of $6,495.09 in monthly amounts of $37.35 was pay¬ 
able by virtue of said ratings and the provisions of Section 
305, World War Veterans' Act, 1924, as amended (43 Stat. 
626), advising the plaintiff at the same time that payment 
was dependent upon the execution and return to the Vet¬ 
erans’ Administration of certain formal papers, together 
with proof of relationship which were therewith transmitted 
to the plaintiff. These formal papers were returned to the 
Veterans’ Administration and received by it on March 1, 
1933. Before payment could be effected Public Xo. 2, 73d 
Congress (48 Stat. 8) commonly called the “Economy Act” 
was enacted on March 20, 1933. Under Section 17 of the 
said Public Xo. 2, 73d Congress, only those term insurance 
benefits which were in the course of payment on March 
20,1933, were protected and as already hereinbefore shown 
the amount of insurance in this case was not in the course 
of payment on said date. 

Respondent further avers that upon the passage of said 
Public 78, 73d Congress on June 16, 1933, it was im¬ 
possible to give favorable consideration to this claim 
8 because Public Xo. 78, 73d Congress, protected only 
those claims of Yearly Renewable Term Insurance in 
force under premium paying conditions at the date of the 
death of the insured. Respondent avers, as hereinbefore 
shown, that this contract of term insurance lapsed for 
failure to pay the premium due May 1, 1919, and was not 
in force under premium paving conditions on January 6, 
1925, the date of the death of the insured or on September 
8,1922, as of which date the insured was rated permanently 
and totally disabled. 

Respondent further avers that upon the passage of Pub¬ 
lic 141, 73d Congress (48 Stat. 526), he directed a review 
of this case pursuant to Section 35 of said Act which pro¬ 
vides that: 


a * 


* anv claim for vearlv renewable term insurance 
under the provisions of laws repealed by said Section 17, 
wherein claim was duly filed prior to March 20, 1933, and 
on which maturitv of the insurance contract had been de- 
termined by the Veterans’ Administration prior to March 
20, 1933, and where payments could not be made because 
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of the provisions of the Act of March 20, 1033, or under 
the provisions of the Act of June 16, 1033, may be adjudi¬ 
cated by the Veterans' Administration, and any person 
found entitled to yearly renewable term insurance benefits 
claimed shall be paid such benefits in accordance with and 
in the amounts provided by such prior laws.” 

and upon the review thus made pursuant to the foregoing 
quoted portion of Section 35 of Public Xo. 141 (4S Stat. 
526) and under the authority of law, especially Section 5 
of the World War Veterans’ Act, 1024, as amended July 
3, 1030, (46 Stat. 001), which authorizes and empowers the 
respondent to administer, execute and enforce the pro¬ 
visions of said Act, and to finally decide all questions aris¬ 
ing thereunder, except as otherwise provided, it has been 
finally determined in the light of all the evidence presented 
in support of this claim and in the lii*lit of additional evi¬ 
dence procured through investigation subsequent to the rat¬ 
ing action of January 16, 1033,—and to which reference has 
hereinbefore been made in this further answer—, that 
0 the insured was not suffering from a compensable de¬ 
cree of disability at the date of lapse of his insur¬ 
ance!; that the previous rating action of January 16, 1033, in 
so far as it rated the insured compensable prior to and 
at date of lapse of the insurance, was erroneous; and that 
no insurance is payable to this plaintiff. 

Further answering said petition and rule to show cause, 
this respondent avers that this proceeding is, in fact, a 
suit against the United States. Whatever right the plain¬ 
tiff iuav have had to enforce her claim bv a suit against 
the United States for the insurance in question is governed 
by the provisions of Section 10 of the World War Veterans’ 
Act, as amended, (46 Stat. 092). As the petitioner has been 
guilty of laches in that she failed and neglected to duly 
file claim with the Veterans' Administration or to institute 
suit against the Government for said insurance until her 
right to lile such suit was barred by limitation of time, as 
provided by said Section 10, it is respectfully submitted 
that the petitioner has no standing in this Court under the 
petition tiled herein, and the prayers of her petition should 
be denied, for the reason that this Honorable Court cannot 
exercise collaterally a jurisdiction which is denied it in a 
direct proceeding. 
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Wherefore, having fully answered the allegations of the 
petition, the respondent prays that the rule to show cause 
be discharged, that the petition be dismissed, and that he be 
allowed reasonable costs herein incurred. 

A. D. HILLER 

Executive Assistant, deling for 
the Administrator of Veter - 
era ns' Affairs. 

LESLIE C. GARNETT, 

United States Attorney. 

JOHN J. WILSON, 

Assistant United States Attorney. 

JAMES T. BRADY, 

Solicitor, Veterans’ Administration. 

10 I, A. D. Hiller, Executive Assistant to and acting- 
for the Administrator of Veterans’ Affairs, do sol¬ 
emnly swear that I have read the foregoing answer and 
know the contents thereof; that the matters and things 
therein stated of personal knowledge are true, and those 
stated on information and belief are believed to be true. 


A. D. HILLER 

Executive Assistant, acting for 
the Administrator of Veter¬ 
ans' Affairs. 

Subscribed and sworn to before me this 18th day of Sep¬ 
tember, 1935. 

WILLIS R CLARK, 

(Notarial Seal) Notary Public, D. C. 


Replication to Respondent's Answer 

Filed December 6 1937 

# * # 

Comes now petitioner in the above entitled cause, by 
counsel, and files this replication to the answer and return 
to the rule filed by respondent herein and respectfully 
shows to this Honorable Court that petitioner should not 
be precluded from obtaining the relief sought by anything 
in the respondent’s answer alleged and that the relief 
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prajved for should bo granted: and petitioner says that it 
was not legally necessary for O. B. Tver, the insured to ac¬ 
tually pay the regularly monthly premiums on his said war 
risk insurance contract because on the date said insurance 
lapsed for nonpayment of premium due thereon, to wit, in 
May 1010 the said (). B. Tver was then suffering from a 
compensable disability for which compensation was 

11 not then collected., and was so suffering on Septem¬ 
ber 8, 1022. when his said contract matured as a dis¬ 
ability claim: that said (). B. Tver was likewise entitled to 
compensation remaining uncollected, sufficient in amount 
to pay premiums with interest as provided by law on all 
of his said insurance from May. 1010 to September S, 1022, 
he having been rated by respondent as permanently and 
totally disabled on September S, 1022 within the meaning 
of his said insurance contract: that respondent had not paid 
said compensation which was due the said (). B. Tver to 
which he was legally entitled while he was alive on Sep¬ 
tember 8. 1022. the date said (). B. Tver became perma- 

nentlv and totallv disabled, but the United States owed 
• • 

him enough money to have paid premiums with interest 
as provided by law if applied thereto as required by Sec¬ 
tion 408 of the War Risk Insurance Act and Section 305 
of the World War Veterans* Act, 1024, as amended from 
May, 1010 to September 8. 1022, the date he became per¬ 
manently and totally disabled: and said contract matured 
as a disability claim in the amount of $6,405.00; and peti¬ 
tioner says that the reinstatement and conversion of $2,000 
of said insurance is immaterial as petitioner may elect to 
claim under the earlier contract, by virtue of the provisions 
of Section 307, World War Veterans' Act, 1024 as amended, 
Par. 518 U.S.C.A. Supp. 

Answering Paragraph (5 of respondent’s answer filed 
herein, petitioner says that premiums were paid from May, 
1010 when this contract of insurance would otherwise have 
lapsed to September 8. 1022, the date of death of the in¬ 
sured. by roast n of the fact that the United States had in 
its possession as disability compensation payments due the 
insured, (). B. Tver, more than sufficient monev belonging 
to the said insured to maintain his said contract in full 
force and effect from May, 1010 to September 8, 

12 i 1022 and therefore all premiums due on said contract 
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of insurance were automatically waived because of said 
total and permanent disability of the insured, to the 
date of his death in the amount of $6,49.').09 and hence the 
provisions of Public Xo. 78, 73rd Congress are here ap¬ 
plicable. 

Petitioner further says that it was not until January 10, 
1933 that the conclusion was linallv reached bv a dulv con- 
stituted board of the Veterans' Administration that the 
insured, 0. B. Tver was permanently and totally disabled 
on September 8, 19:2:2 thus maturing his said insurance 
contract in the amount of $6,495.09; that respondent then 
waited twentv davs after said finding before notifving 
plaint ill* on, to wit, January 30, 1933 that this insurance 
contract was payable in the net amount of $6,495.09 by 
virtue of said rating made on January 10, 1933, said in¬ 
surance being payable, respondent advised plaintiff, in 
monthly installments of $37.35; that respondent requested 
of plaintiff certain formal papers which were furnished 
respondent on March 1, 1935 in time for said insurance to 
be awarded and paid prior to March 20,1933: but long prior 
to the time the act of March 20, 1933 was passed respondent 
issued orders anticipating the passage of this law directing 
his subordinates to suspend action upon this and other 
claims in the same class there being no authority of law 
for this action on the part of respondent and same was 
most ruthlessly arbitrary, capricious and contrary to law 
and prejudicial to the rights of this petitioner; that re¬ 
spondent illegally, unlawfully, arbitrarily and capriciously, 

and clearlv conirarv to iaw dclrbcratviv withheld action 

• • • 

on this claim until after March 20,1933 although there was 
ample time from March 1, 1953 and before March 20, 1933 
for this claim to have been paid, and it would have 
13 been paid had respondent not issued orders to not 
act on this and those other claims in the same class 
with this claim. 

That Section 17 of Public Xo. 2, 73rd Congress, which re¬ 
spondent claims was the only law •‘protecting** the pay¬ 
ment of claims of insurance such as this, was unconstitu¬ 
tional and void from and after March 20, 1933, the date of 
its enactment by Congress and was so held by the United 
States Supreme Court on June 4, 1954 in the cases of 
Lynch and Wilner vs. United States, reported in 292 U. S. 
571, and hence of no effect. 
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That respondent was not justified in refusing to con¬ 
sider this claim under the provisions of Public Xo. 78, 73rd 
Congress because premiums were paid on said contract by 
reason of the fact that on the date of lapse, to wit, May 
31,i 1911), and on the date of permanent and total disability, 
to wit, September 8, 1922, there was due the said 0. B. 
Tver compensation sufficient in amount to pay the pre¬ 
miums and interest due under the law on said insurance in 
the amount of $6,495.09 and to maintain said insurance in 
said amount in full force and effect on September 8, 1922 
under the provisions of Section 408 of the War Risk In¬ 
surance Act and Section 305 of the World War Veterans’ 
Act, 1924 as amended, the said O. B. Tver having suffered 
from a compensable disability on both of these dates and 
on both of these dates compensation being then due and un¬ 
collected in excess of an amount sufficient to pay premiums 
on said insurance: and that from and after September 8, 
1922 the premiums on said insurance were automatically 
waived by operation of law because no premiums were due 
over the period that the said 0. B. Tver was totally and 
permanently disabled while his contract was in full force 
and effect. 

That respondent on a date unknown to petitioner, but 
14 known to respondent, long prior to April 1922 rated 
the disabilitv of the insured, O. B. Tver as having 
been ten per cent from the date of his discharge 
from the service and awarded same for his service con¬ 
nected disabilities in the amount of $8.00 per month from 
date of discharge to March 13, 1921, $20.00 per month from 
March 13, 1921 to December 21, 1921 and $80.00 per month 
frolm January, 1922 and thereafter $100.00 per month for 
total permanent disability from September 1, 1922; 

That on, to wit, August 14, 1935 respondent, upon a re¬ 
view of the claim, retroactively reduced this compensation 
award, which action on the part of respondent was con¬ 
trary to the provisions of Section 205 of the World War 
Veterans’ Act, 1924, as amended, 43 Stat 622, 38 USCA 
Par. 494, so as to show less than a ten percent compensa¬ 
ble disability from date of discharge, there being no legal 
basis for such action in so retroactively reducing said com¬ 
pensation rating and said action being taken upon the same 
evidence as was theretofore used to award said compensa¬ 
tion from April 20, 1919, date of discharge. 
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Petitioner further avers that she has not been guilty of 
laches and shows that she lias acted diligentlv at all times 
and that neither the rights of respondent nor any other 
person, except petitioner have been at all prejudiced by any 
delay in this proceeding: that respondent, if anyone, has 
been guilty of laches that exist in this case and respondent 
was at all times in possession of information that petitioner 
was the beneficiary of the war risk insurance contract of 
said (). B. Tver and the person entitled to receive monthly 
payments on said insurance from and after his death, but 
respondent delayed his investigation and consideration of 
this insurance claim until in Januarv, 1933; that on Januarv 
30, 1933 when the respondent advised that there was suf¬ 
ficient uncollected compensation due and unpaid to 
15 maintain $(>,495.09 of insurance in full force and 


effect from date of lapse to the date said O. B. Tver 
became permanently and totally disabled, certain formal 
papers were also requested by respondent which were fur¬ 
nished to respondent on March 1, 1933: that peti¬ 
tioner acting by and through other persons duly 
authorized by her to act for her in the premises has 
been most diligent in urging and requesting respondent to 
pay this insurance; that on, to wit, March *29. 1933 re¬ 
spondent, acting through his subordinate, H. L. McCoy Di¬ 
rector of Insurance, advised petitioner's attorney that when 
a final decision was made with respect to the application of 
the so called “Economy Act" enacted by Congress on 
March 20, 1933, he would be definitely advised: that on 
May 12, 1933 said 14. L. McCoy acting for respondent, ad¬ 
vised plaintiff's attorney that because payment of insur¬ 
ance did not commence to petitioner prior to March 20, 

1933, favorable consideration of this claim was barred and 
no further action could be taken on this claim by the Vet¬ 
erans' Administration; that on April 18. 1934 said McCoy, 
acting for and on behalf of respondent, advised petitioner’s 
attorney that there was pending then before the officials 
of the Veterans’ Administration the question of the proper 
interpretation to be given by such officials to Section 35 
of Public 141, which law had been enacted on March 27, 

1934, and further advised petitioner's attorney that it was 
“quite probable that the provisions of that Act, liberal¬ 
izing Public Xo. 2 and Public Xo. 78 will be given appli- 
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cation to the facts in the case of this veteran” and that 
said attorney could expect definite reply upon release of 
the Bureau’s instructions as to the applicability of this law. 

That in March, 1935, no action having: been taken by re¬ 
spondent in this case, petitioner’s attorney wrote the 
16 Veterans' Administration advising: that there was 
no legal basis for change in anv evidence or anv 
new evidence which would justify a change in this vet¬ 
eran’s disability compensation rating, that the facts after 
19.4.4 were the same as they were at the time the award 
was made and that under the decision of the Fourth Cir¬ 


cuit Court of Appeals in the case of Ellison vs. United 
States (74 F. (2d) 864) respondent had no right to retroac¬ 
tively reduce the compensation in this case; that on March 
2o, 19.47) this letter was acknowledged by said McCoy, acting 
for respondent, with information given that the matter 


was receiving 


consideration and further information would 


be ftarnished in a short time; that on May 2.4, 1935 peti¬ 
tioner's attorney sent respondent some evidence and on 
May) .41, 19.47) said attorney was advised by respondent's 
agent that when report of a “field examination” which had 
been requested was received and that when the claim was 
ready for consideration an opportunity would be afforded 
for a hearing on this matter; that on June 15, 19.45 pe¬ 
titioner's attorney was advised that this “field investiga¬ 
tion’’ report had been received and a hearing would be 
heldion June 17th; that thereafter and on August 14, 1935 
after this case had been reviewed again, petitioner’s at- 
tornev was finallv advised bv said McCov, acting for re- 
spondent, that it had been determined that this veteran 
had no disability of a compensable degree at the time his 
insurance lapsed, and therefore the provisions of Section 
305 did not apply and no insurance benefits were payable. 

That this suit was instituted on September 3, 1935, after 
ail efforts to secure the payment of this insurance without 
the necessity of a mandamus action, had been exhausted, 
and there being no other adequate and specific remedy 
convenient, beneficial and effective to place this pe¬ 
lf titioner in status quo as if the respondent had per¬ 
formed his duty, this action was instituted. 
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36 Veterans Administration 
Form 3536 

Ex. C. 

Deposition taken before Field Fxaminer 
of Veterans Administration 

Case of 0. B. Tver Xo. X< '-1.134.880 

On this 21st. day of May. 11)33, at Shreveport. County of 
Caddo, State of Louisiana before me, M. W. Vogtman, a 
field examiner, of the Veterans Administration, personally 
appeared Dr. V. Simmons who, having been advised of the 
penalty of law for making any statement of a material fact 
knowing : t to be fals-. deposes and says: 

I am a practicing physician: graduate of Tulane I'niver- 
sitv. 1897. My P. (). address is 2*2:21 Line Ave., Shreve¬ 
port, La. 

Q. You have here exhibited a ledger record, showing 
dates of examination or treatment of the claimant, 0. B. 
Tver. Have you any other record on this case ! A. Xo. 

Q. With reference to your ledger record, can you state 
what entries, or dates, refer to the claimant, 0. B. Tver ? A. 
The entries under date of 12-29-17: 11-12-14-18; 4-20-29-19: 
6-20-19: 4-26, 1921; 9-14-16-19-21-23-28-30 and 10-3-6-16-19- 
21-25-28-31, 1921: and from 11-6 to 14 and 12-4 to 14, 1921: 
all refer to examination and treatment of the claimant, 
0. B. Tver. 

Q. What is the first date of examination or treatment of 
the claimant after his discharge from the military service? 
A. April 20 to 29, 1919. 

Q. What were the symptoms, findings, history and diag¬ 
nosis on the occasion of the examination on April 20, 1919? 
A. He had fever (that is at 4 P.M.); temperature was 101. 
pulse about 104, blood pressure was away down, about 90 
over 70; he had lost a great deal of weight, but I couldn’t 
state the exact amount now. I found one lung involved, 
but 1 do not remember whether it was the right or the left 
lung. lie had the characteristic click and moist rales that 
go with T.B., in the lung that was involved. This of course 
made me very suspicious of a T.B. involvement, so much 
so that we had an x-ray examination made and that x-ray 
confirmed my findings on oscultation and percussion. The 
x-ray examination was made sometime during April, 1919 
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by I)r. S. C. Barrow, Shreveport, La. On the date of first 
examination, the claimant gave a history of persistent 
cough, especially at night, continued loss of weight, de¬ 
creased appetite, and pain over the involved lung, and in¬ 
creased weakness. 


37 


Right after making examination on the date re¬ 
ferred to (April 20, 1010). 1 apprised Mr. Tyre of 


his real condition, and advised that it would he advisable 
for him to go west, and by doing so, taking from 12 to 24 
months rest and care under a specialist of the lungs, his 
chances for a cure would be, I thought, at least 00 percent, 
but 1 without that care his chances would be nil. He told me 
that his circumstances, his father and mother were old and 
were not able to produce for themselves, and that their liv¬ 
ing depended practically upon him, because his oldest 
brother was married and had a family and his younger 
brother had no job and was practically no support for the 
parents. He told me he had been in the military service, 
and had developed this condition there and he felt that his 
only chance for rest and care and so forth would be in the 
Veterans Hospital, but that lie understood that the treat¬ 
ment there for such conditions was very poor and of course 
that made it very discouraging, lie said “my only hopes for 
going west for treatment would have to come from Mr. 
Ardis, by whom he was employed, but that Mr. Ardis had 
helped him so much in so many ways that lie just didn’t 
have the heart to go to him for the further help. lie said 
“there is no other chance for me, that I see, but to work/' 
I immediately called Mr. Ardis and related the circum¬ 
stances to him, and Mr. Ardis told me that he would take 
up the matter with him (Tver) right away. I told Mr. 
Tver if he would give up his smoking and follow my direc¬ 
tions as to diet, rest and care, that I had seen men recover 
under similar conditions and continue their work. A few 
days later Mr. Tver returned to me for another office visit 
as I had directed, and told me that lie hadn't succeeded in 
arranging things with Mr. Ardis to go west, and that he 
would have to do the best he could under the circumstances, 
but instead of improving, his condition grew worse and at 
a later date, which I am not able to recall right now, we 
called in Dr. Best, who was at that time a lung specialist 
in charge of the “Pines,” a Tubercular Institution, located 
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Wherefore, petitioner asks that a writ of mandamus issue 
against respondent commanding and compelling him to 
award this insurance to petitioner. 

WARREN E. MILLER 

Attorney for Petitioner 
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Stipulation of Facts. 

Filed June 26 1939 

* 


* 


It is hereby stipulated and agreed, by and between the 
counsel for the respective parties in the above entitled case, 
for the purpose of the trial and final hearing of this case, 
as follows: 


1. 0. B. Tver, hereinafter referred to as the veteran, en¬ 
tered the United States Naval Service on January 26, 191S. 
lie was relieved from active duty on March 13, 1919. That 
the Navy Department reported to the Veterans’ Bureau, 
under date of April 11, 1922, there was “No entry for 
disease or disability while in the naval service and no physi¬ 
cal defects were noted upon examination prior to release” 

of the veteran from active dutv in said service. 

• 

2. While in said service the veteran applied for and was 
dulv granted a contract of War Risk Yearlv Renewable 
Term Insurance in the amount of $10,000 in which he named 
his mother, “Mattie Tver” the plaintiff herein, as bene- 
fieiarv. It is noted on the records of the Veterans’ Admin¬ 


istration that said insurance lapsed for the nonpayment of 
the premium due May 1, 1919. 

3. Claim for compensation was filed by the veteran on 
January 5, 1922, with the United States Veterans’ Bureau, 
now the Veterans’ Administration, in which the veteran 
stated that the nature of his disability claim was tubercu¬ 
losis, and as to the degree of his disability he was at that 
time “Unable to be up” and that said disability began im¬ 
mediately after his discharge. As to the cause of said dis¬ 
ability the veteran in said application stated “Exposure in 
line of duty”. He further stated in his application that he 
did not receive any treatment at any army or navy hospi¬ 
tal, or any other hospital: that he was only treated for bad 
colds while in the service: that since his discharge 
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1!) from tlu* service lie was treated bv Dr. D. V. Sim- 
1110 ns. That in said application for compensation 
the Veteran stated he was then confined to bed and that lie 
required constant nursing or an attendant. In giving the 
occupations followed by him up to the time of filing his 
claim for compensation, the veteran stated that lie was a 
rate clerk for the Vicksburg, Shreveport and Pacific Kail- 
road Company from April 1, 1919 to September 1, 1919, at 
a salary of $123.00 per month, that lie resigned of his own 
accord from his position with the railroad company to ac¬ 
cept employment with Ardis and Company; that lie was 
employed by Ardis and Company as the grocery and cot¬ 
ton clerk from September 1, 1919 to May 1, 1921 at a sal¬ 
ary $130.00 per month; that his employment with said 
company ceased due to business conditions which necessi¬ 
tated the company reducing its force; that his employer at 
the time he executed his claim for compensation was the 
First National Dank of Shreveport, Louisiana, and that he 
was employed by said bank from May 1, 1921 to November 
13, 1921. The veteran was first given a medical examina¬ 
tion 1 by the Fnited States Veterans' Bureau on December 
21, 1921: he was again examined by said Bureau on Janu¬ 
ary 24, 1922, and he was periodically examined thereafter 
until the date of his death. .January (i, 1923. 

4. That on April 21, 1922, the said Veterans' Bureau 
rated the veteran for compensation purposes as follows: 

Temporary partial less than ten per cent, two per cent, 
from date of discharge to March 13, 1921 ; 


Temporary partial ten per cent from March 13, 1921, to 
December 21, 1921: 

Temporary partial twenty-five per cent from December 
21, 1921. to January 19, 1922: and temporary total from 
January 19. 1922. 

3. That the veteran died on January fi,1923, without hav¬ 
ing filed any other claim for benefits with the then United 
i States Veterans' Bureau or its predecessor, and that 
20 n<> personal representative of the estate of the vet¬ 

eran has been appointed, who could claim benefits on 
behalf of his estate, under said contract of insurance 
granted the veteran. 

f). That under date of October 31, 1932, there was filed 
with the Veterans' Administration an affidavit executed by 
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Dr. V. Simmons, dated September 10, 1932, which reads as 
follows: 

“This is to certify that 1 examined Mr. O. B. Tver Apr. 
20th. 1919 at 4 P. M. found that he had temperature 100 2/5, 
dullness on percussion 2 inches below the right clavier// & 
3 inches to right of sternum. 

“The stethoscope disclosed a few fine crackles, some 
wheezing, a few moist rales persistent after cough, not 
transitory. He stated to me that he had a hacking cough 
most of the time more on getting up in the morning, with 
considerable expectoration, night sweats, no appetite, very 
weak and nervous, also stated that he had lost 12 pounds 
weight since leaving the Army. 

“Judging from above symptoms my diagnosis was, in¬ 
cipient T.B. of right lung. I gave him my diagnosis, and 
told him if he would go west, put himself under a T.B. spe¬ 
cialist, and take rest, lie would get well, lie told me, due 
to the loss of time in V. S. service and the fact that he was 
compe/cd to help support an old almost helpless Father & 
Mother he could not go west.—lie went back to work. 

“On Now 6th 1921 he returned to me for examination, at 
which time 1 found him with a well developed case of 
chronic Tuberculosis, auscultation revealed moist rales, 
mucus click sonorous, & sibilant ronehi almost all over the 
right apex, especially 2 inches helow the right clavicle, and 
3 inches to the right of his sternum. At 4 P. M. tempera¬ 
ture was 101 bv mv thermometer bv mouth. Tie had lost 
• • • 

altogether 34 pounds in weight by my scales. 

“Sputum test was made by Shreveport Laboratory—neg¬ 
ative. The X-Ray of chest made by Dr. S. 0. Barrow (Xov. 
6, 1921) was positive for T.B. 

“I have no doubt but that Mr. O. B. Tver had T.B. more 
than 30 days before lie consulted me on April 20th 1919.” 

That on October 31, 19.32, there was filed with the Veter¬ 
ans’ Administration an affidavit executed by Dr. H. T. Best, 
dated July 13, 1932, which reads as follows: 

“This is to advise that I examined Mr. O. B. Tver of 
Shreveport, La., in consultation with Dr. V. Simmons, in 
the later part of 1920. 

21 “After careful examination, we found the patient 
complaining of general malaise, muscular weakness, 
loss of weight, night sweats, and temperature of 99 to 101 
degrees in the afternoons and at night. 
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“Upon examining: the eliest there was found present over 
anterior and posterior surface of the right lobe an increase 
of vocal and tactile fremitus, breath sounds increased, and 
following expiratory cough there was present persistent 
moist rales. 


“Over lower lobe of left lung there was a slight increase 
of vocal and tactile fremitus, increase of breath sounds, no 
rales present. 

“Diagnosis in this case was chronic pulmonary tubercu¬ 
losis. active/' 

That on October .‘>1,1932, there was filed an affidavit from 
Dr. 8. 0. Barrow, executed August 30, 1932, which reads as 
follows: 


“Radiographic examination of the chest shows a livpo- 
sthehic individual. The heart shadow is normal in size, 
general contour and position, tbe aortic arch normal in 
size. The media stinal shadows show no enlargement; the 
hylus shadows show a marked enlarged and increased den¬ 
sity on each side, no extraneous shadows being present in 
the lung fields. The diaphrams and costo phrenic angles 
are smooth and regular. The pulmonic fields are equal in 
size, but unequal illumination, the right showing deficient 
illumination in the apex with discreet mottling over the 
entire field. The left also shows some mottling in the mid 
and lower portion. The lung markings are increased in 
size; number, length and density over each field, with fusion 
and obliteration in the apex of the right. 

“Conclusions T.B. of the right apex with irregularly dis¬ 
tributed infiltration over the whole of the right, & mid and 
lower portion of the left." Dated 11/6 21. 

That on December 9, 1932, the field examiner of the 
United States Veterans' Bureau reported that he had con¬ 
tacted Dr. Simmons and Dr. Best in reference to this case; 
that both physicians stated they had no records pertaining 
to their examinations of the veteran, but remembered the 
case: Dr. Simmons stated he had called in Dr. Best as a 
consultant, and had had the veteran X-rayed by Dr. Bar- 
row: Thai Dr. Barrow stated tin* X-ray plate of the veteran 
had been destroyed: that he produced a record and report 
of the X-ray which showed the veteran had Tubercu- 
22 losis, right apex “with some infiltration over the 
whole of the rt. and mid and lower portion of the 


left”. 
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That, in view of additional evidence presented in the af- 
fidavits of Dr. Simmons of September 19, 1932, and Dr. 
Best July 13, 1932, and Dr. Barrow, executed August 30, 
1932, this claim was considered by the Rating Subdivision 
of the Veterans'' Administration, acting under duly dele¬ 
gated authority, and on January 10, 1933, the veteran’s dis¬ 
abilities were rated as follows: 


Less than ten per cent from date of separation from ac¬ 
tive service to April 19, 1919: 

Temporary partial ten per cent from April 20, 1919 to 
December 20, 1921: 

Temporary partial twenty-five per cent from December 
21, 1921 to January IS, 1922: 

Temporarv total from Januarv 19, 1922, to September 7, 
1922; 

Permanent total from September S, 1922 to January 0, 
1925, date of death; incurred in or aggravated by service 
as provided in Section 300, War Risk Insurance Act, as 
amended: Tuberculosis pulmonary, chronic, advanced, ac¬ 
tive; Variant: Chest 4. Director’s Letter of 3/7 30 con¬ 
sidered. Note: Re-rated upon statement of Dr. V. Sim¬ 
mons: Dr. H. T. Best and Dr. S. 0. Barrow and result of 
Field Investigation, Xew Orleans Regional Office and re¬ 
view of file. Cause of Death: Tuberculosis, pulmonary, 
Service connected. 

7. That on January 30,1933, the plaintiff, the designated 
beneficiary of the instalments of said insurance accruing 
after the death of the veteran and who is so claiming this 
insurance in this suit, was notified by the Director of In¬ 
surance, Veterans’ Administration, through her representa¬ 
tive, the Chairman of the National Rehabilitation Commit¬ 
tee of the American Legion, that “there was compensation 
due and uncollected sufficient to revive a portion of the vet¬ 
eran's insurance having a net commuted value of $6,495.09, 
payable in 240 monthly instalments of $37.35 each,” by 
virtue of said rating of January 16, 1933, under the provi¬ 
sions of Section 305, World War Veterans’ Act, 1924, as 
amended; that approximately $1,045.00 of said insurance 
was due the veteran’s estate: that the plaintiff was 
23 also advised payment to her of the instalments of 
insurance under said contract of insurance, accruing 
after the death of the veteran was dependent upon the exe¬ 
cution and return to the Veterans’ Administration of cer- 
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tain formal papers, together with proof of relationship, 
which were transmitted to the plaintiff; that these papers 
were returned to and received by the Veterans' Administra¬ 
tion on March 1. 1933: that before payment of said insur¬ 
ance was effected Congress, on March 20, 1033, enacted the 
Act to maintain the credit of the United States Govern¬ 
ment. (Public Xo. 2, 73d Congress, 38 U. S. C. A. 700 et 
seq.); that under Section 17 of said Act (38 V. S. C. A. 717) 
defendant considered he could take no action in respect to 
this matter; that upon the passage of Public Xo. 78, 73d 
Congress, .Tune Hi, 1033 (38 U. S. C. A. 722), the defendant 
concluded it was impossible to give favorable consideration 
to plaintiff's claim because the last >aid Act protected only 
those claims for Yearly Renewable Term Insurance in 
force under premium paying conditions at the date of death 
of the insured and because the contract of insurance granted 
the veteran lapsed for failure to pay the premium due May 
1, 1010. and was not in force under premium paying condi¬ 
tions on January (i, 1025, the date of death of the veteran, 
or on September 8, 1022, as of which date the veteran was 
rated permanently and totally disabled. 

8. That, in view of the provisions contained in Section 
35 of the Act of March 28, 1034, known as the Independent 
Offices Appropriation Act, 1037) (Public Xo. 141, 73d Con¬ 
gress, 38 V. S. C. A. 7)lla), the defendant on April 11,1934, 
issued certain instructions governing adjudication of yearly 
renewable term insurance claims under said Section 35, 
which read as follows: 

“iThe following instructions are issued governing adjudi¬ 
cation of yearly renewable term insurance claims under 
Section 33, Public Xo. 141, 73d Congress: 

“"Without further filing of application thereon there will 
be presented to me for consideration, together with 
24 a brief of the facts and recommendation, all claims 
i which would be otherwise proper for payment ex¬ 
cept for the provisions of Section 17. Public Xo. 2, 73d 
Congress, provided that the following conditions have been 
complied with: 

“1. Claim for insurance had been filed prior to March 
20, 1933: 

“2. Maturitv of the insurance contract had been deter- 
mined bv the Veterans’ Administration prior to March 20, 
1933. 
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“The phrase ‘on which maturity of the insurance con¬ 
tract had been determined hv the Veterans’ Administra- 

• 

tion’ as used in Section 35, Public Xo. 141, 73d Congress, 
wiil mean that final action has been taken by an employee 
or board of competent jurisdiction of the Veterans' Admin¬ 
istration, which ration i> not subject to review or further 
approval except on appeal, definitely determining that the 
insured died or became permanently and totally disabled 
according to the conditions of the insurance contract. 

‘‘Except as to claims meeting the above requirements 
no action will be taken automatically to review yearly re¬ 
newable term insurance claims under Section 35, Public Xo. 
141. 73d Congress. Applications filed for reconsideration 
of claims under Section 35, Public Xo. 141, 73d Congress, 
which clearly do not come within the purview of these in¬ 
structions will be disallowed by the Director of Insurance, 
provided that should any reasonable doubt exist as to the 
proper application of Section 35, Public Xo. 141, 73d Con¬ 
gress, all of the facts pertaining to such claim with a rec¬ 
ommendation will be presented to me for consideration.” 


Sa. That on April 10, 1034, the Veterans’ Administration 
received a letter dated April 6,1934, from On-in IT. Bonney. 
an attorney representing the plaintiff, which reads as fol¬ 
lows: 


“The matter of the payment of war risk insurance of the 
above named veteran was heretofore handled by Mr. Y. D. 
Mathes of this city but in as much as Mr. Mathes is now 
doing some work for the Government and did not wish to 
deal with the matter, he lias asked me to do so. 

“It appears from a letter addressed to the American Le¬ 
gion, National Rehabilitation Committee, Washington, D. C. 
under date of January 30th, 1933 over the signature of Mr. 
H. L. McCoy, Director of Insurance that on the effective 
date of a rating of total and permanent disability there was 
compensation due and uncollected sufficient to revive a por¬ 
tion of this veteran’s insurance, having a net commuted 
value of $0,495.09, payable in 240 monthly installments of 
$37.35 each, of which approximately $1,045.00 accrued in¬ 
surance was due tin* veteran’s estate 


25 “It further appears that the veteran’s mother, Mrs. 
Mattie Lee Tver, was tile Uenelieiary of the insur- 
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a nee and was entitled to installments from the date of the 
veteran's death. 

“Payments of insurance to the mother were not commenced 
prior to March 20th, 1933 in accordance with the prior de¬ 
cision of the Veteran's Administration and therefore the 
Act of March 20th, 1933, Public Xo. 2, 73rd Congress pre¬ 
vented payment of this claim. 

“However under the recent Act of March 28th, 1934, Pub¬ 
lic Xo. 141, 73rd Congress, Title TIT, Section 35, providing 
that where the claim was duly filed prior to March 20th, 
1933 and on which the maturity of the insurance contract 
had!been determined by the Veteran's Administration prior 
to March 20th, 1933, these insurance payments may now be 
paid to the veteran's estate and to his mother, Mrs. Mattie 
Lee Tver. 

“I am sure that all necessary papers in connection with 
the payment of this insurance have heretofore been for¬ 
warded to Washington and if anything further is needed, 
under the new law, 1 will be glad to render Mrs. Tver such 
assistance I may in the matter and you may forward me 
papers which she should execute, to her in my care. 

“I would appreciate it if you would advise me as to the 

probable date when payments will be made to this bene- 

ficiarv, Mrs. Mattie Leo Tver and whether you are now 
• • » 

ready to have administration proceedings taken out on 
the estate of the deceased veteran.” 

9. That upon the passage of Public 141, 73d Congress 
(48 Stat. 526), defendant directed a review of this case 
pursuant to Section 35 of said Act, and upon the review 
thus made the defendant, on September 20, 1934, deter¬ 
mined in the light of all the evidence presented in support 
of this claim, and in the light of additional evidence pro¬ 
cured through investigation subsequent to the rating ac¬ 
tion! of January 16,1933, that the insured was not suffering 
from a compensable degree of disability at the date of 
lapse of his insurance: that a proper rating for all dis¬ 
abilities of the veteran is as follows: 

Xo disability from date of discharge to December 30,1920: 
Temporary partial ten per cent from December 31, 1920 to 
December 20, 1921; 
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Temporary partial twenty-five per cent from December 2], 
1921, to January 18, 1922; 

Temporary total from January 19, 1922 to September 7, 
1922; 

Permanent total from September 8, 1922, to date of 
26 death; 

Service connected under the terms of the First Pro¬ 
viso, Section 300, War Risk Insurance Act as amended 
March 4, 1923. 


Tuberculosis, Pulmonary, chronic, advanced, active. 

10. That under date of October 8, 1934, the attorney for 
the plaintiff was advised by the Director of Insurance of 
the Veterans' Administration that the veteran ‘‘was re¬ 
tired from active duty March 13, 1919, and the insurance 
lapsed for nonpayment of the premium due May 1, 1919. 
The veteran was determined to have been permanently and 
totally disabled from September 8, 1922 to the date of 
death, January 6, 1925. Insurance of the net value of 
$6,495.09 would have been revived through the application 
of certain accrued compensation, which apparently was 
available as the result of the disability ratings previously 
made. However, it was found as the result of administra¬ 
tive review that such compensation ratings were erroneous 
and that no accrued compensation is available under cor¬ 
rect disability ratings. As a consequence, no part of tiie 
veteran's lapsed insurance may be awarded.” 

11. That on March 22,1935, the plaintiff’s attorney wrote 
a letter to the Veterans' Administration, submitting cer¬ 
tain additional evidence and stated that if the insurance 
claimed was not paid to the plaintiff within sixty days a 
mandamus suit would be filed; that on May 23, 1935, the 
plaintiff's attorney submitted additional evidence on behalf 
of the plaintiff and requested a hearing on the claim: that 
on June 17, 1935, the plaintiff's attorney was afforded a 

hearing bv a Board dulv consituted bv the Veterans’ Ad- 
• • • 

ministration, at which he appeared and argued this case. 

12. That as the result of submission of such additional 
evidence on behalf of the plaintiff, which included an affi¬ 
davit executed by Dr. V. Simmons. March 7. 1935, : n which 

he stated he had a record of his having examined 
the veteran on April 20, 1919, in his old ledger, a 
further investigation was made bv the Veterans’ Ad- 
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ministration of the* records of Dr. Simmons and report of 
said investigation was made to the Veterans’ Administra¬ 
tion by the Field Examiner of the Veterans’ Administra¬ 
tion on June 4, 1935, certified copy of which is attached 


hereto, marked Defendant's Exhibit “A" An affidavit of 


Dr. Simmons dated 3 7 35 is also a part of the stipulation. 
That on dune 19, 1935, the Assistant Administrator in 
charge of Pensions again considered this case on the basis 
of all the evidence submitted and obtained as the result of 


investigations and said Assistant Administrator held the 
revised rating made in this case, under date of September 
20, 1934. to be correct and he approved said rating. 


13: This case was also 


reviewed by the Hoard of Veter¬ 


ans’ Appeals of the Veterans' Administration on July 29, 
1935, and said Board held that the rating of September 20, 
1934, insofar as it shows that the veteran did not have a 
service-connected disability of a compensable degree as of 
the date of lapse of his insurance, May 1, 1919, “is cor¬ 
rect and it is affirmed". 


14. That on August 14, 1935, in reply to a letter from 
the plaintiff's attorney of July 23, 1935, the Director of 
Insurance of the Veterans’ Administration advised this at¬ 


torney that, since this veteran had no disability of a com¬ 
pensable degree at the time his insurance lapsed, the pro¬ 
visions of Section 305 of the World War Veterans’ Act, 
as amended, do not apply and that no insurance benefits 
are payable in this case. 

151 That on March 3, 1925, the plaintiff, mother of the 
deceased veteran, in reply to a letter dated February 9, 
1925, advised the United States Veterans’ Bureau that no 
administrator had been or would be appointed for the vet¬ 
eran's estate: that on April 13, 1925, the plaintiff filed 
with the United States Veterans’ Bureau an application 
for compensation as a dependent parent: that on June S. 

1925, the United States Veterans’ Bureau received 
28 a letter dated May 28,1925, from E. E. Tver, brother 
i of the veteran, refusing to accept $19.35 accrued com¬ 
pensation due the veteran at the time of his death, stating 
“there is a clause in the War Bisk Insurance Buies wherein 
it states a veteran who has been totally disabled and has 
allowed his War Bisk Insurance to lapse and if there is 
sufficient accrued compensation due him, or his estate, that 
it will be in order to file claim for such insurance. My 
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brother, 0. B. Tver, submitted application for reinstatement 
in the amount of $2,000.00 in June 1023, policy No. 1G30531, 
amount $2.72 premium and under date of Aug. 24th, 1923 
be was rejected account of Medical Director, the examina¬ 
tion showing him to be totally and permanently disabled. 
So you see if my mother accepts the $19.35 we will not have 
any free course whatever.” 

On Julv 11, 1925, K. E. Tver was advised hv the United 
States Veterans" Bureau that the veteran’s insurance 
lapsed for the nonpayment of premium due May 1, 1919, 
at which time his disability was not of a compensable de¬ 
gree, and revival of anv amount of the veteran's Yearlv 
Renewable Term Insurance could not be allowed. That on 
November 16, 1932, E. E. Tver, brother of the deceased 
veteran, tiled a formal claim for insurance benefits under 
the contract of insurance granted the veteran “on behalf 
of Estate of Deceased Insured” and that the said E. E. 
Tver, at the time of filing said application, was not and is 
not now the personal representative of the estate of the 
deceased veteran. 

16. That the parties to this cause shall have the right at 
the final hearing to introduce any additional or further 
evidence in this case. 

WARREN E. MILLER 

Attorney for Plaintiff. 

DAVID A PINE 
United States Attorney. 

JOHN J WILSON 

Asst. United States Attorney. 

G. P. HUGHES 
Acting Solicitor. Veterans' Ad¬ 
ministration. 

Attorneys for Defendant. 
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29 Defendant's Exhibit “A”. 

Filed June 26, 1939 

United States (vignette) °f America 
Veterans Administration 


June 20, 1939 

I hereby certify that the annexed photostats of certain rec¬ 
ords are true copies of the originals and photostats in the 
case of O. B. Tver, XC-1 134 8.M), on file in the Velerans Ad¬ 
ministration. 

In Witness Whereof, I have hereunto set my hand, and 

caused the seal of the Veterans Administration to be affixed 

on the dav and vear first above written. 

• • 

FRANK T. HINES 
Administrator of 
(Seal) Veterans Affairs 

30 Endorsed: W. cc 1). Cls. Service Authorizing Di¬ 
vision dun 12 1935 Recharge Section Veterans 
Administration 

Field Examination Deport Cover 

Name of Veteran Tver, 0. B. Identifying Nos. C XC-1,- 
134,880 Name of Claimant Mattie L. Tver (widow) Add¬ 
ress 210 Fannin St., Shreveport, La., County Caddo State 
Louisiana initiating Office Director, Widows and Depen¬ 
dents Claims Service Subject Medical data 

M. W. V0GTMAN 

Examiner 


Date of Report June 4, 1935. 

Veterans Administration 
Form 3537 E 
July 1932 

31 Veterans Administration 
Form 3537 D 
July 1932 

Examiner’s Deport Sum>nary 

Veteran Tver, O. B. No. XC-1,134,880 Subject Medical 
data 
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Exliibits 


A Request for Field Examination (2 sheets) 

B Report Summary (2 sheets) 

0 Deposition, Dr. V. Simmons (2 sheets) 

D Copy of ledger records of Dr. V. Simmons (3 sheets) 
E Newspaper clipping, “Shreveport Times*'.' 

Persons Recommended by Examiner as Witnesses 

Name Address Remarks None 


Further Recommendations None 
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Examiner M. W. Vogtman 
Office New Orleans, La. 
Date June 4, 1935. 


Veterans Administration 
Form 3537 a 
Julv 1932 


Endorsed: Received Apr 10 35 Regional Office New 
Orleans, La. 

Request for Field Examination 


Date April 5, 1935 
MBB 

Veteran Tver, O. B., U. S. Navy 
Number xb-1 134 880, Mattie L., widow 
(“T”, “K”, “C”, or other) 
Address: 210 Fannin St. 

Shreveport, La. 


Originating Office Central Office 

From: Director, Widows and Dependents Claims Service 
To: Manager 333 St. Charles St. New Orleans, La. 


Attention: Chief Attorney 
Facts to be established 


In the above entitled claim for World War death com¬ 
pensation predicated upon service of the veteran during the 
World War under enlistment of February 4, 1918, from 
which he was discharged March 13, 1919, attempt is being 
made to establish presumptive service connection of the 
pulmonary tuberculosis causing his death, and there has 
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recently been filed in support of this contention an affidavit 
by Dr. Y. Simmons, of 222’ lane Avenue, Shreveport, Loui¬ 
siana, to tin* oiled that he examined the veteran, (). B. Tver, 
on April 20, 1910, at 4 P. M.; that lie has a record of this 
examination in an old ledger; that he made an examination 
with a stethoscope and found a few crackles, some wheezing, 
a few moist rales, persistent after couching, and that he 
gave a history of mild hacking cough in the day time, worse 
at night, with considerable expectoration, and that lie 
found dulness on percussion two inches below the clavicle 
and three inches to the right of the sternum, night sweats, 
poor appetite, loss of 12 lbs. in weight since leaving the 
army, etc.: also that he called up the veteran’s employer, 
Mr. Ardis, and reported to him his findings and asked Mr. 
Ardiis if he wouldn't advise Mr. Tver to quit work, go West 
and get well: That he also informed the veteran of the diag¬ 
nosis and advised him to quit work and go West, etc*.; also 
that on November fi, 1921, he made a second examination of 
the veteran and found a well developed case of T. B. 

This affiant made practically the same representations in 
an affidavit executed September 19, 1932, and filed in the 
claim October 31 of that vear, but when contacted bv a 
field examiner of the Administration on December 9, 1932, 
he Stated that he had no record but that he remembered 
the case: also that he had called in Dr. Best as a consultant 
but that Dr. Best also had no record. The field examiner 
also reported that while there was allegation of X-ray that 
the plates bad been destroyed, but records showed 
33 1 X-ray to have been made November fi, 1921, and that 
the record read “T. B. right apex, with some infiltra¬ 
tion over the whole of the Rt. and mid and lower portion 
of the left”. 


On December 20, 1928, while the veteran was yet living, 
Dr. Simmons made a statement to the effect that he had 
examined the veteran in April, 1919, and found that he had 
infected lungs, and warned him that if be did not take good 
care of himself he would develop T. B.; that he saw him 
again in the fall of 1920, at which time he found incipient 
T. B., and in July 1921, he found a more advanced case of 
T. B.: that he made a sputum test at that time which was 
confirmed by Dr. Ellis and Butler, of the Shreveport Lab¬ 
oratory, also Dr. Barrow, an X-ray man. 
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It is desired that Dr. Simmons be contacted bv a field 

* 

examiner and further statement procured from him, par¬ 
ticularly as to the existence of records as referred to in his 
inter affidavit and for explanation of his former statement 
to the effect that lie had no such record. If he is able to 
produce a record the field examiner should carefully ex¬ 
amine same and report as to probable authenticity and 
whether it appears in a series of other entries indicating 
the probability that the record was made at about the time 
of the alleged examination. 

Examination Brief Attached 


Signature E. L. BAILEY 
34 Report Summary 

Ex. />’. 

Tver, 0. B., 

XC-1,134,880 

Mattie L. Tver (widow) 

Submitted with this report is an affidavit obtained from 
Dr. V. Simmons, 2221 Line Ave., Shreveport, La., and a 
certificate containing an exact copy of Dr. Simmons’ pur¬ 
ported ledger record on this case. 

The doctor was first contacted on the evening of May 20, 
1935, and due to the fact that he was in somewhat of a 
hurry, he permitted the field examiner to take the two 
ledger sheets to the hotel and return them in the morning. 
This presented an opportunity to closely scrutinize these 
ledger sheets, and the certificate on the copy of the sheets 
attached hereto contains a full description of the record. 

Dr. Simmons, in his affidavit, alleges that he recalls the 
exact hour of the day that he first examined this veteran 
some sixteen years ago, the exact temperature, pulse, blood 
pressure, etc. He gives a full description of the condition 
found on first examination, which he claims he vividly re¬ 
members. He has no record of the case except that con¬ 
tained in his ledger, and his ledger record is questionable, 
to say the least. 

With regard to Dr. Simmons’ general reputation, 1 
learned that on or about May 14, 1935, he was arrested by 
U. S. Narcotic Agents for violation of the Narcotic Act. 
There is submitted with this report a newspaper clipping 
from the “Shreveport Times” of May 14, 1935, which con¬ 
tains an account of Dr. Simmons’ arrest and alleged viola- 
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tion. I further learned through a reliable source that Dr. 
Simmons’ professional ethics are anything but desirable. 
It is reported that a few years ago he performed an abor¬ 
tion on a young woman, and when it appeared that the 
woman was going to die, she made a written confession. 
Dr. Simmons was arrested and charged with a violation of 
the law, but by the time the case came up for trial the 
woman victim had recovered, and Dr. Simmons is said to 
have paid her $3,000.00 to get out of town and conceal her 
whereabouts. This, of course, resulted in dropping the 
charges against Dr. Simmons. Following this, Dr. Sim¬ 
mons was ousted from the Medical Society, but sometime 
later he went to some of the prominent members of the 
Medical Society and told them that he realized he had done 
wrong and had brought disgrace upon the profession, but 
that if lie were permitted to again become a member of the 
Society, he would never again do anything to humiliate the 
members or bring disgrace upon them. Tie is this day a 
member of the Medical Society and I am told he will prob¬ 
ably be continued as a member until he has been tried for 
the narcotic violation. I was told that Dr. Simmons is ex¬ 
tremely mercenary, and that he would do most anything for 
money, and that if he makes any statements with the pos¬ 
sibility of obtaining money for doing so, his statements 
could hardly be considered reliable. 

During my first interview with Dr. Simmons, he told me 
that he had never told the field examiner, who contacted him 
in 1932, that he had no record of this veteran, O. B. Tver. 

In his affidavit submitted herewith he stated that at 
35 the time he was contacted by the field examiner he 
did not think he had a record of the case, but that 
at some time later he located the old ledger containing a 
record of treatment of the veteran. 

i M. W. VOGT MAN, 

Field Examiner. 

New Orleans, La., 

June 4, 1935. 

Endorsed: Forward Approved Veterans Administra¬ 
tion, New Orleans, La. F. N. Entopind 6/5/35 Chief At¬ 
torney 

Endorsed: W. & D. Cls. Service Received Jun 10 1935 
Widow Subdivision Section G 
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some three or four miles west of Shreveport. Dr. Best made 
an examination and continued all of my findings and also 
the x-ray. Mr. Tver was then unable to work, and due to 
poor financial circumstances, he later went to the Veterans 
Hospital at Alexandria, if my memory serves me right. Of 
course at this time, on his leaving for the Veterans Hos¬ 
pital, my connections with the case were severed, but I 
kept in touch with the family sufficiently so to know that 
Mr. Tver continued to get worse and died either in a Vet¬ 
erans Hospital or a Sanitarium in the west. 

My treatment was forced diet, Hod Liver oil tonics and 
rest. Later, in 3021. I administered the tubercular serum 
and intravenous medication of iron, arsenic, etc. 

(,). Will you please state how you are able to remember 
the case so well at this time, particularly the exact hour that 
he came to you on April 2uth. lfilfi, the temperature, pulse, 
etc., and the detailed history of the case.' A. I began the 
practice of medicine in Shreveport, La., in the year 11)12, and 
the Tver familv were among mv first patients. Thev were 
poor people, but honorable and upright, and I soon found 
out that these bo vs were sterling worth. Xaturallv, I at 
once became interested in the boys. 1 remember how 1 
found those people situated on Gary St. They were poor 
but had every qualification of honest and upright. These 
boys grew up to be such promising young men. and when 
(). B. Tver came to me in this weakened condition, I nat¬ 
urally had a great deal of sympathy for him. The facts 
above related are of my own independent knowledge and 
recollection. 


V. S1MMOXS, M. D. 
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38 Endorsed: Authority Veterans' Administration 
Form 1505 Dated Dee 17, 1031 
Endorsed: \Y. & 1). (’is. Service Received Jun 11) 1035 
Widow Subdivision Section G. 

Veterans Administration 
Form 353(>-a 

Deposition taken before Field Examiner 
of Veterans Administration (continuation sheet) 

Case of (). l’>. Tver No. XO-1,134,880 

Deposition of Dr. V. Simmons continued, sheet 2 

I have submitted several certificates, or affidavits, on 
this ease, and the information contained in each of these 
documents was of my own knowledge and recollection and 
was not furnished by any other person. 

( c >. A Field Examiner of the Veterans Administration con¬ 
tacted you on December 9, 1932, and in his report he stated 
that vou had no record of the ease, but that vou remembered 
the ease. Will you please state whether you had the ledger 
record of this case at ilie time you were contacted by the 

held examiner: A. A; the lime I was contacted bv the 

• 

held examiner, 1 did not think that l had the record, and it 
was! sometime iater that I located the old ledger containing 
record of dates of treatment of the claimant. 

I I am not related to the Tyers and I have no interest in 
this claim. 

I certify that 1 have read the foregoing and that it is 
true and correct to the best of my information and beiief. 

V. SIMMONS, M. D. 

Deponent. 

Subscribed and sworn to before me this 21st day of May, 
1935. 

M. W. VOGTMAX 
Field Examiner. 
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40 Copy of Ledger Record of l)r. F. Shnnious. 

2221 Lino Avo.. Shreveport, La. 

Account sheet Xo. 11. of Dr. V. Simmons loose leaf ledger 
was apparently originally opened for “Mr. Frank Travis”, 
1430 Anna St. In the center of this sheet is an account of 
“Mr. E. E. Tver” (B. F.?) for whom two addresses are 
given, namely 1538 ('reswell and 603 (’rocket St. The dates 
on the Travis account run from 1.020 to 1021, and shows 
credits from 1020 to 1024. The dates on the E. E. Tver 
account run from 1021 to 1023, and on the credit of side 
of the ledger is the note “settled work 45.65” 

On the bottom of this account sheet there appears an 
account of O. B. Tver, and below is an exact copy of this 
account: 

1921 0. B. Tver 20.00 1921-9-10 l "-2S lo -ll-5 n 

4-26 Ex 5.00 

0-14 Ex 16ex- 19s - 21s - 23s - 2Ss - 30s 

10- 3ex - 6s - 16s - 19s - 21s - 25s - 28s - 31s 

11- 6-14'-12-4-14' 


I certify that the above and foregoing (2 sheets) is a true 
and correct copy of the ledger sheets of Dr. V. Simmons, 
Shreveport, La., on which a purported record of O. B. Tver 
appears. The entries on this sheet, as on all other sheets in 
this ledger as gleaned from an examination thereof, are 
written with pencil. Just above the words “brought from 
above”, there appears, faintly, an erasure, an examina¬ 
tion of which under a magnifying glass revealed that the 
words “Mrs. Tver” were written and erased. Just under 
the words “brought from above”, where the dates 4-20- 
29-19 appear, there seems to have been an erasure where 
the figure “20" is, and it appears that a “1” or “4” was 
written where the “2” is. There are many other erasures 
on this ledger sheet, especially in the middle of the sheet 
where the account of Mamie Frsbie is. The general con¬ 
dition of this ledger sheet indicates that another account 
had been carried on this sheet, which account had been 
erased and the sheet used for over again. The paper itself 
is somewhat yellowed with age and soiled, and there is 
every indication that it has been in existence many years. 
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'With regard to the last dates oil this sheet, namely, “o- 
9-10-15 Mrs. 25° Mr. 20", Dr. Simmons stated that this lias 
reference to treatment of O. B. Tver’s parents, and that 
the notation “work" on the credit side of the ledger sheet 
indicates that the father, who was a carpenter, did some 
work for Dr. Simmons and received credit on the account 
for his labor. 

With reference to the ledger sheet account Xo. 11, the ac¬ 
count of (). B. Tver is on the very bottom of the sheet and 
no erasures were detected where this account ap- 
41 pears. It was noted, however, that the name, 0. B. 

Tver, was written with a pencil with finer or harder 
lead than the pencil used for writing the dates. 

The ledger sheets are loose and are not carried in a regu¬ 
lar ledger book with covers. The field examiner had oppor¬ 
tunity for a moment or two only to make a hurried inspec¬ 
tion of this ledger. It was found that there were several 
hundred sheets which were indexed from A to /. It will 
be noted that the ledger sheet account Xo. 7 contains a pur¬ 
ported record of E. E. Tver, whose name is written on the 
left side of the sheet, and O. B. Tver, whose name is writ¬ 
ten on the right side of the sheet. In examining other sheets 
of this ledger, it was interesting to note that no other sheets 
were found containing the names of two persons on the 
top of the sheet. Some sheets carried accounts of two or 
three persons, but the names were written one at the top, 
one near the center of the page, and one near the bottom. 
The general appearance of the record in question some¬ 
what indicates that the ledger sheet on which the veteran’s 
name appears (Account Xo. 7) was, in fact, a record of 

E. E: Tver, and that the veteran’s name was in later vears 
* 7 • 

written on the right hand side of the sheet. It would seem 
that most of the entries referred to treatment of E. E. 
Tver and members of his family. 


M. W. VOGTMAX, 

Field Examiner. 

Shreveport, La., 

May 21, 1935. 

Endorsed: Authority Veterans’ Administration Form 
1505 Dated Dec. 17, 1931 
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42 Endorsed: Received May 31 1935 Office of the Di¬ 
rector \Y. & D. OLS. Service No. 1 


State of Louisiana 
Parish of Caddo 

BEFORE ME, the undersigned Notary Public in and for 
said Parish and State, personally came and appear Dr. 
V. Simmons, to me well known, who after being by me duly 
sworn, deposes and says: 

That there are attached hereto photostat copies of the 
two ledger sheets showing the account and entries concern¬ 
ing O. B. Tver, deceased, which entries were made during 
the time that Mr. Tver was under his treatment. 

DR. V. SIMMONS 

Sworn to and subscribed before me on this 1 Oth day of 
May, 1935. 

DAVID E. SMITHSON 
Notary Public. 


HATINO^Wi a.. / 

CHKUIT I,(MIT ' r 
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45 Findings of Fart and Conclusion of Laic 

Filed December 21 1039 

# # # 

This cause came on for final hearing - upon a stipulation 
of facts; and as a result thereof, the Court hereby files 
herein, this 21st day of December, 1030, the following find¬ 
ings of fact and conclusion of law: 

Findings of Fact 

1. That (). B. Tver, hereinafter referred to as the vet¬ 
eran, entered the United States naval service on January 
20, 1018; that while in said service he applied for and was 
duly granted a contract of Yearly Renewable Term Insur¬ 
ance in the amount of $10,000 in which he named his mother, 
the plaintiff herein, as beneficiary: that the veteran was re¬ 
lieved from active duty on March 13, 1010: and that said 
insurance lapsed because of the nonpayment of the pre¬ 
mium due May 1, 1010, unless it was revived by virtue of 
the provisions of Section 303, World War Veterans’ Act, 
1024, as amended. 

2. That the veteran died on January 6, 1025, without hav¬ 
ing filed with the Veterans* Bureau anv claim for benefits 
other than one for compensation on January 5, 1022: that 
on July 11, 1025, the Bureau wrote the veteran’s brother 
that revival of the lapsed insurance could not be allowed: 
and that nothing further was done regarding any claim 
for this insurance until October 31, 1032. 

3. That on October 31, 1032, the plaintiff submitted evi¬ 
dence upon her claim for benefits under said insurance: 
that thereafter the Veterans’ Administration gave con¬ 
sideration to this claim, and, on January 10, 1033, gave the 
veteran a compensation rating embracing the period when 

his insurance lapsed, which rating had the effect of 

46 reviving a portion of the veteran’s insurance, by 
virtue of the provisions of Section 305, World War 

Veterans' Act, 1024, as amended, having a net commuted 
value of $0405.00, and of keeping it in force until September 
8, 1022 which was fixed as the date when the veteran became 
totally and permanently disabled for insurance purposes; 
and that on January 30, 1033, the Veterans’ Administration 
so advised the plaintiff and requested her to execute and re- 
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turn certain formal papers, which she did on March 1, 1933. 

4. That before payment of said insurance was effected, 
Congress enacted Public Xo. 2, 73d Congress, on March 20, 
1933, Section 17 of which, the defendant concluded, pre¬ 
vented him from making payment to the plaintiff. 

5. That after the passage of Public Xo. 78, 73d Congress, 
defendant concluded it was impossible to give favorable 
consideration to plaintiff's claim because premiums had 
not actually been paid to the date of the veteran's death. 

(>. That after the enactment of Public Xo. 141, 73d Con¬ 
gress, on March 28, 1934, the defendant directed a review 
of this case and, as a result thereof, on September 20, 1934, 
determined that the compensation ratings of January 16, 
1933, were erroneous and consequently no part of the vet¬ 
eran's lapsed insurance could be awarded; that defendant 
so advised the plaintiff’s attorney on October 8, 1934; that 
further proceedings were had in the Veterans' Adminis¬ 
tration and on June 19, 1933, and July 29, 1935, the decision 
of September 20, 1934. was approved; and that plaintiff’s 
attorney was so advised on August 14, 1935, and instituted 
this mandamus proceeding on September 3, 1935. 

Based upon the foregoing findings of fact, the Court 
has reached the following 

47 Conclusion of Law 

1. That plaintiff cannot maintain this mandamus action 
seeking to enforce a claim for War Risk Term Insurance, 
because it is in effect a suit against the United States; and 
Section 19 of the World War Veterans' Act of 1924, as 
amended, granting consent to sue the United States thereon, 
provided an exclusive remedy. 

JEXXIXGS BAILEY 

Justice. 

Approved as to form onlv; 

WARREX E. MILLER 
Atty for Plff. 


Final Order Dismissing Petition for Mandamus 

Filed December 21 1939 

* # # 

This cause came on for final hearing upon a stipulation of 
facts entered into by counsel for the respective parties, 
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and, upon consideration thereof and of the arguments of 
counsel, the Court has made and filed herein its findings of 
fact and conclusion of law, and it is, by the Court, this 
21st day of December, 1939, 

ORDERED, that the petition for mandamus filed herein 
be and the same is hereby dismissed, and the rule to show 
cause issued thereon discharged. 

JENNINGS BAILEY 

Justice. 

Approved as to form only; 
not substance. 

WARREN E. MILLER 
Atty for Plaintiff 
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Notice of Appeal 

Filed January 2-1940 
* 


* 


Notice is hereby given this 2nd day of January 1940, that 
Mattie Lee Tver hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 21st day of December, 1939, 
in favor of Frank T. Ilines against said Mattie Lee Tver. 


WARREN E. MILLER 
Attorney for Plaintiff 


49 Assignments of Error 

Filed January 18 1940 

* * * 

The Court erred— 

1. In concluding as a matter of law that plaintiff cannot 
maintain this mandamus action. 

2. In holding that this action is in effect a suit against 
the United States. 

3. In holding that Section 19, World War Veterans Act, 
1924, as amended, granting consent to sue the United States, 
provided an exclusive remedy and operated as a bar to 
this action. 
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4. Iii dismissing the petition for a writ of mandamus and 
in discharging the rule to show cause issued herein. 

5. In other respects apparent of record. 

WAR REX E. MILLER 

Attorney for Plaintiff. 


50 1 Stipulation as to Record 

Filed January 12 1040 
# # # 

It is hereby stipulated by and between attorneys for the 
plaintiff-appellant and defendant-appellee that the record 
on appeal in the above-entitled cause shall consist of the 
following designated parts of the record. 

1. Petition for writ of mandamus, tiled September 3, 1035. 

2. Defendant's answer to the petition for writ of man¬ 
damus and return to the rule to show cause, filed Septem¬ 
ber 18, 1035. 

3. Replication to respondent's answer filed December 6, 
1037. 

4. Stipulation of facts filed June 26, 1030, with exhibits. 

5. Findings of fact and conclusion of law filed December 
21, 1030. 

6. Finai order dismissing petition for mandamus filed De¬ 
cember 21, 1030. 

7. Notice of appeal, and assignments of Error. 

8. This stipulation. 

WARREN E. MILLER 
Attorney for Plaintiff-Appel¬ 
lant. 

i DAVID A PINE 

per J. J. W. 
l \ S. Attorney 

1 Attorney for Defend ant- 

1 Appellee. 
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District Court of the United States 
for the District of Columbia 


United States of America, 

District of Columbia, ss: 

I Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 51, both inclusive, 
to be a true and correct transcript of the record according 
to stipulation of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 80224 at Law, wherein 
Mattie Lee Tver is Petitioner and Frank T. liines, Admin¬ 
istrator of Veterans’ Affairs, is Respondent, as the same 
remains upon the files and of record in said Court. 

In Testimony whereof, I hereunto subscribed my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 21st day of February, 1940. 

CHARLES E. STEWART 
(Seal) Clerk. 

By CHAS B COFLIX 
Assistant Clerk. 

Endorsed on cover: Xo. 7012 Mattie Lee Tver Appel¬ 
lant, vs. Frank T. Hines, Administrator of Veterans’ af¬ 
fairs. United States Court of Appeals for the District of 
Columbia Filed Feb 21 1940 Joseph W. Stewart, Clerk. 



United States Court of Appeals for the 
i District of Columbia 


JANUARY TERM, 1940 


No. 7612 

Special Calendar. 


i • 
v/ 


N 


4.\‘ O . iA 4 < *! 







/ X- 




MATTIE LEE TVER, Appellant, 




FRANK T. HINES, Administrator of Veterans’ Afkaius, 

APPELLEE. 


APPEAL FROM THE IHSTIHCT Corin’ OF THE 


CX1TEO STATES FOR 


THE DISTRICT OF COLCMIUA. 


BRIEF FOR THE APPELLANT. 


Warren E. Miller, 
Attorney for the Appellant, 
Washington, D. C. 


rKt!>8> Ol JLUU Oc DKTWK1LKK, ISC., WAMU.NUTOM. U. C. 


INDEX. 


Past* 

Statement of the case . 

The pertinent facts. 1 

Statures involved . 2 

Brief of argument . 4 

Argument . S 

l’oint One—Section 10. World War Veterans’ Act. 1024. as 
amended July 3. 1020. did not provide an exclusive remedy 
so as to deprive the court of jurisdiction in a mandamus pro- 


ceding . 0 

(a) Section 10, World War Veterans’ Act. 1024. as amended 

July 3. 1030. provided no remedy available to this 
plaintiff . 0 

(b) The remedy provided by Section 10. World War Vet¬ 

erans' Act. 1024. as amended July 3. 1030. is not an 
exclusive remedy so as to deprive the court of juris¬ 
diction in a mandamus proceeding. 0 

Point Two—Retroactive reduction of compensation is prohibited. 12 

(a) By Section 20.". World War Veterans’ Act. 1024. 13 

(b) By the court’s construction of Section 20.”. 14 

Point Three—Section 30.” operates automatically when its con¬ 


ditions are met. the right to insurance then vests, and respond¬ 
ent’s purely ministerial duty to pay is clear and involves no 


involves no discretion. 17 

Point Four—Mandamus is the proper remedy to compel the per¬ 
formance by an administrative otlieer of his plain ministerial 

discretion . IS 

Conclusion . 20 


Statutes I x voiced. 


Public No. 7S, 73rd Congress. Act of June 1(5. 1033 (3S U. S. C. A. 

722) . S 

Section 17. Public 2. 73rd Congress. 3S U. S. C. A. 117. 4.5 

Section 10. World War Veterans' Act. 1024. as amended July 3. 1030. 0.10.11 
Section 35. Public 141. 4S Stat. ."26. 73rd Congress. 3S U. S. C. A. 

511-a . 7 


Section 20.". World War Veterans’ Act. 1024 (43 

U. S. C. A. 

Section 30.". World War Veterans' Act. 1024. Public 242 
Chap. 320. 43 Stat. 626-630. 38 U. S. C. A. 


Star. 622). 38 

.4.12.13.14.16 

. 68tli Congress 

............. . 1 4 


Miscellaneous. 


35 Op. Atty. Gen. 243 
—7S67 


IS 



















11 


INDEX 


Cases Cited. 

Paso 

Rainbridpre v. United States (I>. C.) .7.7 F. (2d) 244. 24S. 1." 

Him>s. Administrator, v. United States ex rel. Helen Marsh. 10." F. 

(2d) So . 11.12 

Kendall v. United States. 12 IVt. ."24. 1) L. Kd. 11S1. 12.11) 

Marlmry v. Madison. 1 Craneli. 127. 2 I.. Kd. (50. 11* 

MeCarl v. Wyllv. (1 Cir.)..’ F. (2d) 1)04... 12,11) 

Miguel v. MeCarl. 21*1 United States. 442. ."4 Sup. Ct. 4(5.7. 7S L. Kd. 

1K*1 . 12. IS 

Parish v. MacVeagh. 214 United States 124. 21* Sup. Cf. .7.70. 5.*’. I.. Kd. 

020 ... 12.10 

Roberts v. United States ex rel. Valentine. 17(5 U. S. 221. 20 Sup. Ct. 

270. 44 I.. Kd. 442 . 12. IS 

Smith v. Jackson. 24(5 U. S. 2SS. 2N Sup. Ct. 2.72. 02 L. Kd. 7SS. 12 

Smith v. United States. (4 Cir. >. .">7 F. (2d) 1*!)S. 12.11) 

United States ex rel. Dunlap v. Itinek. 12* U. S. 40.1* Sup. Ct. 12 22 L. 

Kd. 2.74 . 12. IS. ID 

United States v. Kllison. 74 F. (2d* SG4 (C. C. A. 4* . 14 

United States ex rel. I.vons v. Ilines. Administrator of Veterans 

Affairs. 102 F. (2d) 727. 10.10 

United States v. Sellers. 7-7 F. (2d) (522. 1(5 

United States ex rel. Miller v. Kaum. 12.7 U. S. 200. 24 L. Kd. 10.7.... IS 

United States ex rel. Todd v. (longwer. 27 App. D. C. .7.7.7. IS 

United States v. Towery. 20(5 U. S. .221). .72 L. Kd. 07S. 10 

Lynch v. United States. 21*2 U. S. .771. 4 

Wilner v. United States. 21*2 U. S. .771. 4 

Work v. United States ex rel. MacAlester. 202 U. S. 200. (57 L. Kd. 

041) . IS 




















United States Court of Appeals for the 
District of Columbia 

JANUARY TERM, 1940 


No. 7612 


MATTIE LEE TVER, Appellant, 


rs. 


FRANK T. HIKES, Administrator of Veterans' Affairs, 
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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA. 


BRIEF FOR THE APPELLANT. 


Statement of the Case. 

This is an appeal (R. 43) by plaintiff below from a final 
order (R. 44-43) of the District Court of the United States 
for the District of Columbia, filed December 21, 1939, dis¬ 
missing the petition for mandamus filed herein on Sep¬ 
tember 3, 1933 (R. 1), and discharging the Rule to Show 
Cause. 
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Mattie Lee Tver, mother, and beneficiary of a $10,000 
war risk term insurance contract, tiled in the District Court 
a petition for writ of mandamus (R. 1-4) to compel respond¬ 
ent. Frank T. Hines, as Administrator of Veterans’ Affairs, 
to grant her payments of war risk term insurance. Re¬ 
spondent caused his executive assistant to file an answer 
(R. 5-0) to which plaintiff filed a replication (R. 0-15) and 
stipulation of facts (R. 15-25) with exhibits (R. 20-41) was 
entered into between the parties; and tile Court (R. 45-45) 
made certain findings of fact, concluded as a matter of law 
that plaintiff could not maintain this action because it was 
in effect a suit against the Failed States, and Section 10 
of the World War Veterans* Act, 1024, as amended, pro¬ 
vided an exclusive remedy. Final order dismissing petition 
was tiled (R. 44-45) on December 21, 1050, and notice of 
appeal was timely filed (R. 45) on .January 2, 1040. 

The Pertinent Facts. 

The stipulation of facts filed herein (R. 15) shows that 
O. B. Tver, hereinafter referred to as the insured, was duly 
granted a contract of war risk vearlv renewable term in- 
suranee in the amount of $10,000, naming his mother, the 
plaintiff herein, as his beneficiary, and that said insurance 
lapsed for the non-payment of premium due May 1, 1010. 
The insured filed a claim with the F. S. Veterans’ Bureau 
for disability compensation on .January 5, 1022, because of 
tuberculosis which confined him to his bed and was due to 
exposure in line of duty, lie stated that he was treated 
for bad colds while in service and since his discharge (R. 
1(5). was treated by Dr. I). V. Simmons, and required con¬ 
stant nursing or an attendant. He had been examined bv a 
* • 

government physician on December 21, 1021, and periodic¬ 
ally thereafter until he died on .January (>, 1025. 

On January 1(5, 1055 (R. 1!)) the veteran’s disabilities 
were rated as follows: 
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Loss than ten per cent from (late of separation from 
active service to April 19, 1919; 

Temporary partial ten per cent from April 20, 1919 
to December 20, 1921; 

Temporary partial twenty-five per cent from Decem¬ 
ber 21, 1921 to January 18, 1922; 

Temporary total from January 19, 1922, to Septem¬ 
ber 7,1922; 

Permanent total from September 8, 1922 to January 
G, 1925, date of death; incurred in or aggravated by 
service as provided in Section 300, War Risk Insur¬ 
ance Act, as amended: Tuberculosis pulmonary, 
chronic, advanced, active: Variant: Chest 4. Director's 
Letter of 3/7/30 considered. Note: Re-rated upon 
statement of Dr. V. Simmons; Dr. II. T. Best and Dr. 
S. C. Barrow and result of Field Investigation, New 
Orleans Regional Office and review of file. Cause of 
death: Tuberculosis, pulmonary, Service connected. 


On January 30, 1933, the plaintiff, the designated bene¬ 
ficiary of the installments of said insurance accruing after 
the death of the veteran and who is so claiming this insur¬ 
ance in this suit, was notified by the Director of Insurance, 
Veterans’ Administration, through her representative, the 
Chairman of the National Rehabilitation Committee of the 
American Legion, that “there was compensation due and 
uncollected sufficient to revive a portion of the veteran's 
insurance having a net commuted value of $6,495.09, pay¬ 
able in 240 monthly installments of $37.35 each," by virtue 
of said rating of January 16, 1933, under the provisions of 
Section 305, World War Veterans' Act, 1924, as amended; 
that approximately $1,045.00 of said insurance was due the 
veteran’s estate; that the plaintiff was also advised pay¬ 
ment to her of the installments of insurance under said 
contract of insurance, accruing after the death of the vet¬ 
eran was dependent upon the execution and return to the 
Veterans’ Administration of certain formal papers, to- 


25 
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gether with proof of relationship, which were transmitted 
to the plaintiff: that these papers were returned to and re¬ 
ceived by the Veterans’ Administration on March 1, 1933. 

Respondent (R. *20) did not pay this insurance because 
he did not think he could do it because of the provisions of 
Section 17 of the Kconomv Act (Public 2, 73rd Congress, 
38 t\ S. 0. A. 717) later held unconstitutional by the United 
States Supreme Court in the cases of A//j/c7.* v. I'uife/I States, 
iWuVlVilurr v. Vuited States. 292 Y. S. 7)71: and did not pay 
it under subsequent enabling legislation (R. 20). There¬ 
after (R. 22) the disability compensation rating of the 
insured was retroactively changed by respondent as fol¬ 
lows : 

*‘Xc disability from date of discharge to December 
30, 1920: 

Temporary partial ten per cent from December 31, 
1920 to December 20, 1921: 

1 Temporary partial twenty-five per cent from De¬ 
cember 21, 1921, to January is, 1922: 

Temporarv total from Januarv 19, 1922 to Septem¬ 
ber 7. 1922:* 

Permanent total from September S, 1922 to date of 
death; 

Service connected under the terms of the First Pro¬ 
viso, Section 300, War Risk Insurance Act as amended 
March 4, 1923. 

Tuberculosis, Pulmonary, chronic, advanced, active.” 

This insurance was then not paid by respondent because 
of the above rating, which changed the rating of January 
16, 1933. 

Statutes Involved. 

Section 205, World War Veterans’ Act, 1924, (43 Stat. 
622) 38 IT. S. 0. A. paragraph 494, provides: 

■ “Sec. 205. Upon its own motion or upon application 
the bureau may at any time review an award and, in 
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accordance with the facts found upon such review, may 
end, diminish, or increase the compensation previously 
awarded, or, if compensation is increased, or if com¬ 
pensation has been refused, reduced, or discontinued, 
may (subject to the provisions of section 210 hereof) 
award compensation in proportion to the decree of 
disability sustained as of the date such decree of dis¬ 
ability began, but not earlier than the date of discharge 
or resignation. Except in cases of fraud participated 
in by the beneficiary, no reduction in compensation shall 
be made retroactive, and no reduction or discontinuance 
of compensation shall be effective until the 1st day 
of the third calendar month next succeeding that in 
which such reduction or discontinuance is determined.” 


Section 305, World War Veterans* Act, 1924, 38 U. S. 

C. A., paragraph 516. 

“Sec. 305. Where any person has heretofore allowed 
his insurance to lapse while suffering from a com¬ 
pensable disability for which compensation was not col¬ 
lected and dies or has died, or becomes or has become 
permanently and totally disabled and at the time of 
such death or permanent total disability was or is en¬ 
titled to compensation remaining uncollected, then and 
in that event so much of his insurance as said uncol¬ 
lected compensation, computed in all cases at the rate 
provided by section 302 of the War Kisk Insurance 
Act as amended December 24, 1919, would purchase if 
applied as premiums when due, shall not be considered 
as lapsed; and the United States Veterans' Bureau is 
hereby authorized and directed to pay to said soldier, 
or his beneficiaries as the case may be, the amount of 
said insurance less the unpaid premiums and interest 
thereon at 5 per centum per annum compounded an¬ 
nually in installments as provided by law.” 


Section 17, Public 2, 73rd Congress, 


38 U. S. C. A., 117, 


“Sec. 17. All public laws granting medical or hos¬ 
pital treatment, domiciliary care, compensation and 
other allowances, pension, disability allowance, or re- 
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tircnient pay to veto rails and the dependents of veterans 
of the Spanisli-Aineriean War, including the Boxer 
Rebellion and the Philippine Insurrection, and the 
World War, or to former members of the military or 
naval service for injury or disease incurred or aggra¬ 
vated in the line of duty in the military or naval service 
(except so far as they relate to persons who served 
prior to the Spanisli-Aineriean War and to the depend¬ 
ents of such persons, and the retirement of officers and 
enlisted men of the Regular Army, Xavv, Marine Corps, 
or (’oast Guard) are hereby repealed, and all laws 
granting or pertaining to yearly renewable term insur¬ 
ance are hereby repealed, but payments in accordance 
with such laws shall continue to the last day of the 
third calendar month following the month during which 
this Act is enacted. The Administrator of Veterans' 
Affairs under the general direction of the President 
Shall immediately cause to be reviewed all allowed 
claims under the above referred to laws and where a 
person is found entitled under this Act, authorize pay¬ 
ment or allowance of benefits in accordance with the 
provisions of this Act commencing with the first day 
of the fourth calendar month following the month dur¬ 
ing which this Act is enacted and notwithstanding the 
provisions of section 1) of this Act, no further claim 
in such cases shall be required: Provided, That noth¬ 
ing contained in this section shall interfere with 
payments heretofore made or hereafter to be made 

under contracts of vearly renewable term insurance 

•> • 

which have matured prior to the date of enactment 
of this Act and under which payments have been com¬ 
menced, or on any judgment heretofore rendered in a 
court of competent jurisdiction in any suit on a con¬ 
tract of yearly renewable term insurance, or which may 
hereafter be rendered in any such suit now pending: 
Provided Further, That, subject to such regulations 
as the President may prescribe, allowances may 
be granted for burial and funeral expenses and trans¬ 
portation of the bodies (including preparation of the 
bodies) of deceased veterans of any war to the places 
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of burial thereof in a sum not to exceed $107 in any 
one ease. 

The provisions of this title shall not apply to com¬ 
pensation or pension (except as to rates, time of entry 
into active service and special statutory allowances), 
being paid to veterans disabled, or dependents of vet¬ 
erans who died, as the result of disease or injury di¬ 
rect Iv connected with active militarv or naval service 
« • 

(without benefit of statutory or regulatory presump¬ 
tion of service connection) pursuant to the provisions 
of the laws in effect on the date of enactment of this 
Act. The term “compensation or pension-’ as used 
in this paragraph shall not be construed to include 
emergency officers' retired pay referred to in section 
10 of this title.” 


Section 35, Public 141, 48 Stat. 526, 73rd Congress, 38 
U. S. 0. A. 511-a. 


“Sec. 35. That notwithstanding the provisions of 
section 17 of title I of an Act entitled “An Act to main¬ 
tain the credit of the United States Government”, ap¬ 
proved March 20, 1033, and section 20 of an Act en¬ 
titled “An Act making appropriations for the Execu¬ 
tive Office and sundry independent executive bureaus, 
boards, commissions, and offices, for the fiscal year 
ending June 30, 1034. and for other purposes”, ap¬ 
proved June 16, 1033, any claim for yearly renewable 
term insurance under the provisions of laws repealed 
by said section 17, wherein claim was duly filed prior 
to March 20, 1033, and on which maturity of the insur¬ 
ance contract had been determined bv the Veterans’ 
Administration prior to March 20,1033, and where pay¬ 
ments could not be made because of the provisions of 
the Act of March 20, 1033, or under the provisions of 
the Act of June 16, 1933, piay be adjudicated by the 
Veterans’ Administration, and any person found en¬ 
titled to vearlv renewable term insurance benefits 
• * 

claimed shall be paid such benefits in accordance with 
and in the amounts provided by such prior laws.” 
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Public Xo. 78, 73rd Congress, Act of June 16, 1933, (38 
IT. S. C. A. 7*22). 

! “Notwithstanding the provisions of section 17, title 
I, Public Xumbered 2, Seventy-third Congress, any 
claim for yearly renewable term insurance on which 
premiums were paid to the date of death of the insured 
and any claim for pension, compensation allowance, or 
emergency officers* retirement pay under the provisions 
of laws repealed by said section 17 wherein claim was 
duly tiled prior to March 20, 1933, may be adjudicated 
by the Veterans' Administration on the proofs and evi¬ 
dence received bv the Veterans' Administration prior 
to March 20,1933, and any person found entitled to the 
benefits claimed shall be paid such benefits in accordance 
with and in the amounts provided by such prior laws.” 

BRIEF OF ARGUMENT. 

Point One. 

Section 19, World War Veterans’ Act, 1924, as amended 
July 3, 1930, did not provide an exclusive remedy so as to 
deprive the court of jurisdiction in a mandamus proceeding. 

(A) Section 19, World War Veterans’ Act, 1924, as 
amended July 3, 1930, provided no remedy available to 
this plaintiff. 

(B) The remedy provided by Section 19, World War 
Veterans’ Act, 1924, as amended July 3, 1930, is not an 
exclusive remedy so as to deprive the court of jurisdiction 
in a mandamus proceeding. 

Point Two. 

Retroactive reduction of compensation is prohibited 

(A) By Section 205, World War Veterans’ Act, 1924. 

(B) By the courts’ construction of Section 205. 
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Point Three. 

Section 305 operates automatically when its conditions 
are met, the right to insurance then vests, and respondent’s 
purely ministerial duty to pay is clear and involves no dis¬ 
cretion. 

Point Four. 

Mandamus is the proper remedy to compel the perform¬ 
ance by an administrative officer of his plain ministerial 
duty plainly defined and required by law. 

Argument. 

Point One. 

Section 19, World War Veterans’ Act, 1924, as Amended 
duly 3, 1930, Did Not Provide an Exclusive Remedy so as 
to Deprive the Court of Jurisdiction in a Mandamus Pro¬ 
ceeding. 

(a) Section 19, World War Veterans' Act, 1924, as 
Amended duly 3, 1930, Prodded No Remedy Available to 
This Plaintiff. 

(1>) The Remedy Provided by Section■ 19, World TFcrr 
Veterans’ Act, 1924, as Amended July 3, 1930, Js Not 
Exclusive. 

(a) Section 19, World War Veterans' Act, 1924, as 
Amended duly 3, 1930, Provided No Remedy Available to 
This Plaintiff. 

Section 19, World War Veterans’ Act, 1924, as amended 
July 3, 1930, did not provide any remedy, much less an ex¬ 
clusive remedy for this plaintiff because suit under that 
section was barred by the Statute of Limitations at the time 
the rating which revived this insurance was made on Jan¬ 
uary 16, 1933 (R. 19). 
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This was too late for plaintiff to successfully maintain 
suit under Section 19, World War Veterans’ Act, 1924, as 
amended July 3, 1930, because “the contingency upon which 
the claim is founded*’ as prescribed by that statute 1 has 
been held by the United States Supreme Court to be the 
date of total and permanent disability or death. 2 So far 
as this suit is concerned, this beneficiary’s rights did not 
accrue until the insured’s death, which occurred on January 
6, 1925 (R. 19). As Respondent did not make the rating 
which revived this insurance until January 16, 1933, it fol¬ 
lows that at that time a suit under Section 19 was then 
barred. Hence, said Section 19 provided no remedy to this 
plaintiff. 


(b) The Remedy Provided by Section 19 Is Not Ex¬ 
clusive. 

The action of the lower court in this case was taken (R. 
44) on December 21, 1939, which it will be observed was 
several weeks prior to the decision of this Court in United 
States ex ret. Lyons v. Hines , Administrator of Veterans' 
Affairs , 103 F. (2d) 737, decided February 6, 1939 (petition 


1 Section 10. World W;ir Veterans’ Act. 1024. as amended July 3. 1030, 
provided: 

“* * * No suit on yearly renewable term insurance shall lie 

'allowed under this section unless the same shall have been brought 
within six years alter tin* right accrued for which the claim is made 
or within one year after the date of approval of this amendatory 
Act. whichever is the later date * * Provided that for the 

purpose of this section it shall be deemed that the right accrued on 
the happening of the contingency on which the claim is founded.” 


- United States v. Toxecrtj. 306 U. S. 320, S3 L. Ed. GTS (at page 6S1), 
held: 


“A reading of the section” (Section 10. World War Veterans* Act, 
1024, as amended July 3. 1030) “as a whole is persuasive that what 
Congress intended by ‘the contingency upon which the claim is 
founded* was the contingency on which liability under the policy 
was bottomed, namely—permanent disability or death while the policy 
remained in force.” 
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for rehearing denied April 5, 1939), a ease involving insur¬ 
ance benefits. The decision of the lower court in the instant 
case was taken several months prior to the decision of this 
Court in the case of Union, Administrator, v. United States 
ex ret. Helen Marsh, 105 F. (2d) 85, decided April 17, 1939. 

In all fairness to the learned judge below, had lie had the 
benefit of the two decisions of this court in the two cases 
mentioned in the preceding paragraph, he would undoubt¬ 
edly have decided this ease differently, and this case would 
not now be before this court. 

However, notice of appeal was filed in the case at bar on 
January 2, 1940, and then when these two decisions were 
promulgated by this Court it was too late to ask the lower 
court for a rehearing. 

Clearly, the decision of the court below to the effect that 
Section 19 of the World War Veterans’ Act, 1924, as 
amended, provides an exclusive remedy under an insurance 
contract is inconsistent with and contrary to the two recent 
decisions of this court in the Lyons and Marsh cases cited 
above and these two decisions require the reversal of the 
action of the trial court in this case. 

In both the Lyons and Marsh cases there was a “dis¬ 
agreement" within the meaning of Section 19, World War 
Veterans’ Act, 1924, as amended July 3, 1930, with respect 
to a matter arising under a contract of insurance: and, 
accordingly suit could have been instituted in both of those 
cases under Section 19. However, in those cases Lyons and 
Mrs. Marsh elected to proceed by way of mandamus instead 
of filing suit under Section 19. As a matter of fact, Respond¬ 
ent has refused to pay further insurance benefits in the 
Marsh case and a suit has been filed under Section 19, World 
War Veterans’ Act, 1924, as amended, and is now pending 
in the District Court of the United States for the District 
of Columbia. The decision of this court in that case covered 
only payments accrued up to the date of the decision. That 
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case is a practical example of the fact that Section 19 does 
not provide an exclusive remedy as was held by the lower 
court in the instant case and demonstrates the fallacv of the 
holding of the lower court in the case at bar. 

This court in the Lyons case held: 

“That which is remaining is a purely ministerial duty 
of the Administrator, which may be compelled to be per¬ 
formed by mandamus. The words of the statute are 
clear and permit of no construction. Therefore, there 
remains nothin"- but a clear-cut, well-defined and posi¬ 
tive duty on the part of the Administrator * * 


There beinir nothin,"- but *a purely ministerial duty to be 

performed by respondent, it is well settled that this duty 

mav be commanded bv mandamus. 

% • 

Ifinrs . Administrator, v. United Slates ex rel. Helen 
Marsh , 10.') F. (2d) 85; 

Kendall v. United States , 12 Pet. 524, 9 L. Ed. 1181; 
United States ex rel. Dunlap v. Black , 128 U. S. 40, 9 
S. Ct. 12, 52 L. Ed. 354: 

Roberts v. United States ex rel. Valentine. 176 U. S. 

221, 20 S. Ft. 376, 44 L. Ed. 443; 

Parish v. MaeVeayh. 214 U. S. 124, 29 S. Ct. 556, 53 
L. Ed. 936; 

Smith v. Jackson , 246 U. S. 388, 38 S. Ct. 353, 62 L. Ed. 
788: 

Miynel v. .1/rCVir/. 291 U. S. 442, 54 S. Ct. 465, 78 L. Ed. 


901; 

McCarl v. T Vylly (1 Cir.), 5 F. (2d) 964; 

Smith v. United States (4 Cir.), 57 F. (2d) 998. 


II. 

Retroactive Reduction of Compensation is Prohibited. 

(a) By Section 205, World War Veterans’ Act, 1924. 

(b) By the courts’ construction of Section 205, World 
War Veterans’ Act, 1924. 
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(a) By Statute. 

Section 205, World War Veterans’ Act, 1924 (43 Stat. 

622) 3S U. S. 0. A. Par. 494 provides: 

“Except in cases of fraud participated in by the 
beneficiary, no reduction in compensation shall be made 
retroactive, and no reduction or discontinuance of com¬ 
pensation shall be effective until the 1st day of the 
third calendar month next succeeding that in which 
such reduction or discontinuance is determined.” 


It will be observed that the disability compensation rat¬ 
ing of September 20, 1934 (K. 22), attempted to reduce the 
insured’s disability rating previously existing under the 
rating of January 16, 1933, from “temporary partial 10% 
from April 20, 1919, to December 20, 1921” (K. 19), to 
“no disability from date of discharge” (March 13, 1919) 
“to December 30, 1920.” This later attempted compensa¬ 
tion rating dated September 20, 1934 was void, illegal and 
of no retroactive effect. To give it retroactive effect would 
deprive this plaintiff of her insurance because under this 
purported rating there would be no “uncollected compen¬ 
sation” due at date of lapse which would mean that the 
insured was not suffering from a “compensable disability” 
for which compensation was not collected at the time his 
insurance lapsed within the meaning of Section 305, World 
War Veterans’ Act, 1924 (Public 242, 6$th Congress), 
Chap. 320, 43 Stat. 626-630, 38 U. S. C. A. Par. 516. 

Under the valid rating of January 1(5, 1933 (R. 19) in 
which the insured's disability was rated as “temporary 
partial 10% from April 20, 1919, to December 20, 1921,” 
the insured was suffering from a “compensable disability” 
for which compensation was not collected on the date of 
lapse of his insurance (R. 15) (lapse date being May 1, 
1919) and therefore this insurance is payable as a matter 
of law, as plaintiff was advised (R. 19) on January 30, 
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1919, by the Director of Insurance of the Veterans’ Ad¬ 
ministration. 

The action taken by respondent on September 20, 1934, 
in retroactively reducing the insured’s disability compensa¬ 
tion, which action had the effect of taking away this bene¬ 
ficiary's property rights in this insurance contract was 
clearly contrary to the provisions of Section 203, "World 
War Veterans’ Act, 1924 (43 Stat. 022), 38 V. S. C. A. 494, 
which while permitting the Bureau at any time to review 
an award of disability compensation specifically prohibits 
the retroactive reduction of compensation. 

(b) By the Courts’ Construction of the Statute. 

Respondent’s action in retroactively reducing disability 
compensation so as to deprive plaintiff of insurance bene¬ 
fits is not only contrary to the express terms of the statute, 
but is likewise contrary to the uniform construction placed 
upon this statute by the appellate courts. 

In the case of United States v. Ellison, a war risk insur¬ 
ance case, 74 F. (2d) 864 (C. C. A. 4), where the question 
involved the right of this respondent to retroactively re¬ 
duce disability compensation, as he has done here, thus 
depriving one of the right to insurance benefits, as in the 
instant case, the original rating was not modified on ap¬ 
peal, but was changed on review pursuant to statute. Judge 
Parker, in that case, 74 F. (2d) 864, at page 867, said: 

“There can be no question as to the right of the 
Bureau to make such change; but it is expressly pro¬ 
vided that same shall not be retroactive. Section 203 
of the World War Veterans’ Act, 1924, 43 Stat. 622, 
38 U. S. C. A., par. 494, which seems to be conclusive 
of the matter, is as follows: 

“Upon its own motion or upon application the Bu¬ 
reau may at any time review an award and, in ac¬ 
cordance with the facts found upon such review, may 

| end, diminish, or increase the compensation previously 
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awarded, or, if compensation is increased, or if com¬ 
pensation has been refused, reduced, or discontinued, 
may (subject to the provisions of section 499 of this 
title) award compensation in proportion to the degree 
of disability sustained as of the date such degree of 
disability began, but not earlier than the date of dis¬ 
charge or resignation. Except in cases of fraud par¬ 
ticipated in bp the beneficiary, no reduction in com¬ 
pensation shall be made retroactive, and no reduction 
or discontinuance of compensation shall be effective 
until the 1st dap of th<‘ third calendar month next suc¬ 
ceeding that in which such reduction or discontinuance 
is determined. (Italics supplied.) 

He further stated, at page 868: 

“To hold that the reinstatement of the policy which 
had resulted from the award of this compensation was 
nullified by the order of 1929, would be to give that 
order a retroactive effect in contravention of the stat¬ 
ute. The argument that the right to insurance should 
be divested bv the order of 1929 but that other rights 

•> v 

which had vested under the order of 1925 should be 
left undisturbed has nothing to commend it from the 
standpoint either of logic or of public policy. It was 
evidently the purpose of Congress, in permitting the 
Bureau to make changes in its findings and awards, 
to confine the effect of such changes to the future, and 
not to permit them to disturb rights which had become 
fixed under awards alreadv entered; and it was hardlv 
contemplated that insurance which had been reinstated 
by one order of the commission should be forfeited by 
a subsequent order. As pointed out bv Judge Vaught 
in Bainbridge v. U. S. (D. C.), 55 F. (2d) 244, 248, the 
policy, once reinstated, is made incontestable by express 
provision of the statute, except for causes not here 
applicable. 

The government filed a petition for writ of certiorari in 

that case, but it was denied (295 U. S. 750). 
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Circuit Judge Sibley of the Fifth Circuit Court of Ap¬ 
peals in the case of United States v. Sellers , 75 F. (2d) 
623, made the same ruling as was made by Judge Parker 
in the ease of United States v. Ellison , supra, holding that 
the Veterans’ Bureau could not reverse the award of com¬ 
pensation so as to destroy the right to insurance, basing 
his decision upon the provisions of Section 205, World War 
Veterans’ Act, 1024, .*18 l\ S. C. A., par. 494. A petition 
was likewise filed in the United States Supreme Court 
asking for a writ of certiorari in that case but this petition 
was also denied (295 U. S. 763). No other court has made 
any different ruling upon this question. Notwithstanding 
the uniform rulings of the appellate courts, and the refusal 
of the United States Supreme Court to grant a review of 
these decisions, the respondent has refused to follow the 
statute as thus construed by the courts. Such action on 


his part, it is respectfully submitted, is clearly contrary to 
law. Therefore, this illegal action should not receive the 
stamp of approval by this Court but respondent should be 
required as he was by this Court in the cases of United 
States ex rel. Lyons v. Hines, 103 F. (2d) 734, and Ilines 
v. United States ex rel. Marsh, 105 F. (2d) 737, to conform 
with the statute and the prevailing law as uniformly enun¬ 
ciated by the United States Circuit Courts of Appeals de¬ 
cisions mentioned above, which the United States Supreme 
Court has repeatedly refused to review. Otherwise, there 
would be no opportunity for this plaintiff, the mother of 


the insured and the person he designated as the beneficiary 


of his insurance, to obtain the relief to which she is so justly 


entitled. 
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III. 


Section 305 operates automatically when its conditions 
are met, the right to insurance then vests, and respondent’s 
purely ministerial duty to pay is clear and involves no dis¬ 
cretion. 

Section 305, World War Veterans’ Act, 19*24, 38 IT. S. 
C. A., par. 516;* involved in the case at bar leaves nothing 
to the discretion of the Director, but bv its verv terms is 
self-executing and provides for the automatic revival of 
insurance forthwith without any action or order of the Di¬ 
rector upon the happening of the events prescribed in this 
statute, including the ultimate event of total permanent dis¬ 
ability, or death. 

On June 22, 1927, there was an Attorney General’s opin¬ 
ion rendered this respondent at his request involving the 
proper construction to place upon Section 305, World War 
Veterans’ Act, 1924, as amended, which stated: 

“It is not the decision of the director which revives 
the insurance, but the occurrence of the events pre¬ 
scribed in the statute. * * * but the stronger rea¬ 

sons support the conclusion that the revival takes place 
within the meaning of the proviso automatically when 


•‘‘Section 305, World War Veterans' Act, 1924, as amended, provides: 

**Skc. 305. Where any person has heretofore allowed his insurance 
to lapse while suffering from a compensable disability for which 
compensation was not collected and dies or has died, or becomes or 
has become permanently and totally disabled and at the time of such 
death or permanent total disability was or is entitled to compensation 
remaining uncollected, then and in that event so much of his in¬ 
surance as said uncollected compensation, computed in all cases at 
the rate provided by Section 302 of the War Risk Insurance Act as 
amended December 24, 1919, would purchase if applied as premiums 
when due, shall not be considered as lapsed: and the United States 
Veterans* Bureau is hereby authorized and directed to pa // to said 
soldier or liis beneficiaries as the ease may be the amount of said in¬ 
surance less the unpaid premiums and interest thereon at 5 per 
centum per annum compounded annually in installments as provided 
by law.” (Italics supplied.) 
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the events proscribed in the statute have occurred. * * * 
I agree with the conclusion of the general counsel of the 
bureau that the revival takes place upon the occurrence 
of the death or the permanent and total disability and 
not when the director decides that the insurance is 
iagain in effect or pays the installment.” 35 Op. Attv. 
Gen., pages 243, 244. 

It will thus be seen in the case at bar the maturity of the 
contract was established by the rating made on January 
16, 1933. Nothing here remains but the ministerial duty 
of payment. 

“Mandamus lies to compel performance by a public 
officer of a duty made ministerial by the provisions of 
a statute, although the language of the statute requires 
in some degree a construction of it by the officer. 

Work v. United States ex rel, MacAlcster, 262 
r. S. 200, 67 L. Ed. 949.” 

Point Four. 

Mandamus is the proper remedy to compel the perform¬ 
ance by an administrative officer of his plain ministerial 
duty plainly defined and required by law. 

The law is well settled that where an administrative 
officer has a plain ministerial duty to perform he may be 
required to perform that duty by mandamus. 

! United States ex nd. Todd v. G on giver, 37 App. D. C. 
»)»)♦). 

■ Roberts v. United States ex ret. Valentine, 176 U. S. 
221, 44 L. Ed. 443. 

1 United States ex ret. Miller v. Ramn, 135 U. S. 200, 34 
L. Ed. 105. 

! United States ex rel. Dunlap v. Black, 12S U. S. 40, 32 
L. Ed. 354. 

Mandamus is the proper remedy to compel the perform¬ 
ance of a purely ministerial act. 

Miguel v. McCarl, 291 U. S. 442, 78 L. Ed. 901. 
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In the case of 31 (Carl ct al. v. Wylly, 5 F. (2d) 9(54, the 
Comptroller General claimed the right to collect by way 
of set-off alleged overpayments previously made to naval 
officers for the support of their dependents. 

The United States Circuit Court of Appeals for the First 
Circuit in commentin.it upon this contention said: 


“To sustain this view would manifestly make the 
Comptroller General, judge, jury, and deputy marshal 
armed with an execution in behalf of the United States. 
To withhold salaries would or might cripple the naval 
and army services. Xo such power is vested in any 
government official. All questions here involved are 
really determined hv the Supreme Court in Smith v. 
Jackson. 24(1 U. S. 388, 38 S. Ct. 333, (52 I.. Ed. 788, 
affirming as did the Circuit Court of Appeal (241 Fed. 
747, 77)6, 134 C. C. A. 499).“ 


It was said by Mr. Justice Parker of the United States 
Circuit Court of Appeals for the Fourth Circuit in the 
case of Smith v. United States, 37 F. (2d) 998, 999: 


“* * * If petitioner is right in his contention 

that the award of the Veterans' Bureau fixed and de¬ 
termined the right of his ward to compensation, so that 
no discretion remained in the Director to withhold pay¬ 
ment, as to which we express no opinion his remedy 
manifestly was not a suit against the United States to 
adjudicate a liability which had already been deter¬ 
mined, but a suit against the Director of the Veterans' 
Bureau for a writ of mandamus to require him to per¬ 
form his duty with respect thereto. * * * The rem¬ 
edy of the party entitled is mandamus to require the 
officer charged with the duty of making payments to 
him to discharge the dutv. U. S. c.r rel. Dunlap v. 
Black. 128 U. S. 40, 9 S. Ct. 12, 32 L. Ed. 334: Decatur 
v. Paulding. 14 Pet. 497, 10 L. Ed. 339, 609; Kendall v. 
U. S., 12 Pet. 324, 9 L. Ed. 1181; Marburg v. Madison. 
1 Crunch 137, 2 L. Ed. 60; Parish v. MacUeagh, 214 
U. S. 124, 29 S. Ct. 556, 53 L. Ed. 936.” 
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Conclusion. 

For flu* reasons above stated the judgment in this ease 
should be reversed, and the court below directed to enter 
judgment in favor of this appellant. 

Respectfully submitted, 

Warren E. Miller, 
Attorney for Appellant. 


(7S67) 
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Frank T. Hines, Administrator of Veterans’ 
Affairs, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

This is an appeal (R. 45) from the final order of the 
District Court of the United States for the District of 
Columbia, entered December 21, 1939, dismissing ap¬ 
pellant's petition for mandamus and discharging the 
rule to show cause issued herein (R. 44,45). All plead¬ 
ings were filed below before the effective date of the 
Federal Rules of Civil Procedure. However, under 
the authority of the ruling of this Honorable Court in 
the case of Levine v. Farley, 70 App. D. C., 381 (107 

(i) 


F. (2d) 186), it is submitted that the rights of the 
parties are governed by principles formerly applicable 
to mandamus cases. 

On September 3,1935, Mattie Lee Tver as beneficiary 
under a $10,000 War Risk Term Insurance contract, 
issued her son, O. B. Tver, while in the United States 
Navv. filed suit in the court below for writ of mandamus 
to Compel payments to her of insurance benefits under 
said contract of insurance (R. 1). Answer was duly 
filed on behalf of appellee (R. 5) to which appellant 
filed replication (R. 9). Stipulation of facts was there¬ 
after agreed upon by the respective parties and filed 
(R. 15). The Court below thereafter made findings 
of fact and conclusions of law (R. 43, 44) and entered 
its final order dismissing the petition of appellant 
(R. 44, 45). 

THE PERTINENT FACTS 

0. B. Tver, hereinafter referred to as the veteran, 
entered the United States Naval Service Januarv 26, 
1918 (R. 15). He was relieved from active duty on 
March 13, 1919 (R. 15). The Navy Department re¬ 
ported to the then Veterans’ Bureau that there was no 
entrv for disease or disability while the veteran was in 
the naval service and no physical defects were noted 
upon examination prior to his release from active serv¬ 
ice (R. 15). While in said service the veteran was duly 
granted War Risk Yearly Renewable Term Insurance 
in the amount of $10,000. He named his mother, “Mat- 
tie Tver,” the appellant herein, as beneficiary (R. 15). 
The records of the Veterans’ Administration show that 
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the insurance lapsed for nonpayment of premium due 
May 1,1919 (R. 15). On January 5, 1922, the veteran 
filed claim for compensation with the then United 
States Veterans’ Bureau (now the Veterans’ Adminis¬ 
tration) (R. 15). He stated that the nature of his dis¬ 
ability was tuberculosis, which began immediately after 
his discharge (R. 15). He further stated that he did 
not receive any treatment at any army or navy hospital, 
or any other hospital, that he was only treated for bad 
colds while in the service (R. 15); that since his dis¬ 
charge from the service he was treated by Dr. D. V. 
Simmons (R. 16). In his said application for com¬ 
pensation he gave his industrial record since discharge 
(R. 16), as follows: 

That he was a rate clerk for the Vicksburg, Shreve¬ 
port and Pacific Railroad Company from April 1,1919, 
to September 1,1919, at a salary of $125.00 per month, 
that he resigned of his own accord from his position 
with the railroad company to accept employment with 
Ardis and Company; that he was employed by Ardis 
and Company as a grocery and cotton clerk from Sep¬ 
tember 1,1919, to May 1,1921, at a salary of $150.00 per 
month; that his employment with said company ceased, 
due to business conditions which necessitated the com¬ 
pany reducing its force; that his employer at the time 
he executed his claim for compensation was the First 
National Bank of Shreveport, Louisiana, and that he 
was employed by said bank from May 1, 1921, to No¬ 
vember 15, 1921. 

The veteran was first given a medical examination 
by the United States Veterans’ Bureau on December 
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21,1921: ho was again examined bv said Bureau on Jan- 
nary 24. 1922, and lie was periodically examined there¬ 
after until the date of his death. January 6. 1925. 

%■ 

On April 21.1922. the veteran was rated for compen¬ 
sation purposes as follows: 

Temporary partial less than ten percent, two per¬ 
cent from date of discharge to March 13, 1921; 

Temporary partial ten percent from March 13, 1921, 
to December 21, 1921; 

Temporary partial twenty-five percent from Decem¬ 
ber 21. 1921, to January 19, 1922; and temporary total 
from January 19.1922. 

The veteran died on January 6,1925, without having 
filed anv other claim for benefits with the then United 
States Veterans’ Bureau or its predecessor, and no 
personal representative of the estate of the veteran 
has been appointed, who could claim benefits on behalf 
of his estate, under said contract of insurance granted 
the veteran. 

The affidavits of Dr. D. V. Simmons and Dr. S. C. 
Barrow were filed with the Veterans’ Administration 
October 31, 1932 (R. 16. 17, 18), and after considering 
the same, on January 16, 1933, the veteran’s disabil¬ 
ities were again rated as follows: 

Less than ten percent from date of separation from 
active service to April 19,1919; 

Temporary partial ten percent from April 20, 1919, 
to December 20,1921; 

Temporary partial twenty-five percent from Decem¬ 
ber 21, 1921, to January 18, 1922; 

Temporary total from January 19, 1922, to Septem¬ 
ber 7,1922; 
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Permanent total from September 8,1922, to January 
6, 1925, date of death; incurred in or aggravated by 
service as provided in Section 300, War Risk Insur¬ 
ance Act, as amended; Tuberculosis, pulmonary, 
chronic, advanced, active; Variant: (’best 4. Direc¬ 
tor’s Letter of 3/7/30 considered. Note: Rerated 
upon statement of Dr. V. Simmons, Dr. H. T. Best, and 
Dr. S. 0. Barrow and result of Field Investigation, 
New Orleans Regional Office, and review of file. Cause 
of Death: Tuberculosis, pulmonary, Service connected. 

Under the rating of January 16, 1933, War Risk 
Term Insurance in the amount of $6,495.09 would be 
saved from lapse by virtue of the provisions of Section 
305 of the World War Veterans Act, as amended (Ap¬ 
pendix, page 25), payable in monthly installments of 
$37.35 (R. 19). 

On March 20, 1933, before an award under the rat¬ 
ing of January 16, 1933, had been made. Congress 
passed the Act to maintain the credit of the United 
States Government, known as the Economy Act (Pub¬ 
lic, No. 2, 73d Congress, 38 U. S. C. A., Ch. 12), the 
pertinent part of which is Section 17 and is set forth 
in Appendix hereto, page 24. 

Payments could not be made under the Economy Act 
because the insurance granted the veteran was not in 
course of payment on March 20, 1933, the date of said 
Act. 

Public, No. 78, 73d Congress, amendatory of the 
Economy Act (38 U. S. C. A. 722) did not authorize 
payments of the insurance, for the reason that it was 
not in force under premium-paying conditions at the 
date of the death of the veteran. 
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After the passage of Public, No. 141, 73d Congress 
(48 Stat. 526), appellee directed a review of this case 
pursuant to Section 35 of said Act (38 U. S. C. A. 511a; 
Appendix, page 22) and the instructions issued by him 
governing adjudication of such insurance claims under 
said Section 35 (Appendix, page 23) and upon the re¬ 
view thus made, on September 20, 1934, it was deter¬ 
mined in the light of all the evidence presented in sup¬ 
port of this claim, and in the light of additional evidence 
procured through investigation subsequent to the rat¬ 
ing of January 16,1933, that the veteran was not suffer¬ 
ing from a compensable degree of disability at the date 
of' lapse of his insurance, and that a proper rating for 
all disabilities of the veteran (R. 22,23) is as follows: 

No disability from date of discharge to December 30, 
1920; 

Temporary partial ten percent from December 31, 
1920, to December 20, 1921; 

Temporary partial twenty-five percent from Decem¬ 
ber 21,1921, to January 18,1922; 

Temporary total from January 19, 1922, to Septem¬ 
ber 7, 1922; 

Permanent total from September 8, 1922, to date of 
death; 

Service connected under the terms of the First Pro¬ 
viso, Section 300, War Risk Insurance Act, as amended 
March 4,1923. 

Tuberculosis, Pulmonary, chronic, advanced, active. 

On October 8, 1934, the attorney for the appellant 
was advised by the Director of Insurance of the Veter¬ 
ans' Administration that the veteran “was retired from 



active duty March 13, 1919, and the insurance lapsed 
for nonpayment of the premium due May 1, 1919. The 
veteran was determined to have been permanently and 
totally disabled from September 8. 1922, to the date of 
death, Januarv 6, 1925. Insurance of the net value of 
$6,495.09 would have been revived through the appli¬ 
cation of certain accrued compensation, which appar¬ 
ently was available as the result of the disability ratings 
previously made. However, it was found as the result 
of administrative review that such compensation rat¬ 
ings were erroneous and that no accrued compensation 
is available under correct disability ratings. As a con¬ 
sequence, no part of the veteran's lapsed insurance may 
be awarded.” 


That on March 22, 1935, the appellant's attorney 
wrote a letter to the Veterans’ Administration, submit¬ 
ting certain additional evidence and stated that if the 
insurance claimed was not paid to the plaintiff within 

sixtv davs a mandamus suit would be tiled: that on Mav 
• * * « 

23, 1935, the appellant’s attorney submitted additional 
evidence on behalf of the appellant and requested a 
hearing on the claim; that on June 17, 1935, the appel¬ 
lant's attornev was afforded a hearing bv a Board dulv 
constituted by the Veterans’ Administration, at which 
he appeared and argued this case (R. 23). 

That as the result of submission of such additional 
evidence on behalf of the appellant, which included an 


affidavit executed bv J)r. V. Simmons, March 7. 1935, 
in which he stated he had a record of his having exam- 
ined the veteran on April 20. 1919. in his old ledger, a 
further investigation was made bv the Veterans’ Ad- 
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ministration of the records of Dr. Simmons, and report 
of said investigation was made to the Veterans’ Admin¬ 
istration bv the Field Examiner of the Veterans’ 
Administration on June 4, 1935. 

That on June 19. 1935. the Assistant Administrator 
in charge of Pensions again considered this case on the 
basis of all the evidence submitted and obtained as the 


result of investigations and said Assistant Administra¬ 
tor held the revised rating made in this case, under date 
of September 20. 1934, to be correct and he approved 
said rating (R. 24). 


This case was also reviewed by the Board of Veterans 
Appeals of the Veterans’ Administration on July 29, 
1935, and said Board held that the rating of September 
20. 1934. insofar as it shows that the veteran did not 


have a service-connected disability of a compensable 
degree as of the date of lapse of his insurance, May 1, 
1919. *‘is correct and it is affirmed” (R. 24). 

That on August 14,1935, in reply to a letter from the 
appellant's attorney of July 23. 1935, the Director of 
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attornev that, since this veteran had no disability of a 
* * 

compensable degree at the time his insurance lapsed, 
the provisions of Section 305 of the World War Veter¬ 
ans’ Act. as amended, do not apply and that no insur¬ 
ance benefits are payable in this case (R. 24). 


ARGUMENT 

Appellant contends that appellee is bound by the dis¬ 
ability compensation rating made in this case on Janu¬ 
ary 16, 1933 (R. 19), and that appellee had acted 
arbitrarily and capriciously and contrary to law in 
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refusing to pay the insurance in question and that he 
should by this proceeding be required to pay such 
insurance. 

The appellee contends that the Court is without juris¬ 
diction in this case: that he. appellee, had full and com¬ 
plete authority to correct the error made in said rating 
of January 16, 1933, and that mandamus proceedings 
will not lie to compel payment of the insurance. 

Mandamus will not lie to compel payment of war-risk term 

insurance 


This proceeding, in effect, is a suit against the United 
States to recover benefits under a War Risk Term In¬ 
surance contract. Suits against the United States on 
claims for such insurance can onlv be maintained in the 
manner authorized by Congress. Section 19 of the 
World War Veterans’ Act, as amended (38 U. S. C. A. 
44"), Appendix, page 22) is the only court procedure 
wherein Congress has authorized suits against the Gov¬ 
ernment on claims arising under such contracts of 
insurance. 

It is submitted that said section provides an exclu¬ 
sive remedy for anyone claiming benefits under War 
Risk Term Insurance contracts. As authority for this 
contention, the court's attention is directed to the case 
of Norris v. Forbes (51 App. D. C. 248, 278 Fed. 531). 
In this case the petitioner sought by mandamus to com¬ 
pel the Director of the Bureau of War Risk Insurance 
and the Secretary of the Treasury to pay a policy of 
War Risk Insurance which had been granted to the de¬ 
ceased alleged foster son of petitioner. The lower 
court, sustained a demurrer to the petitioner's return 
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and this Honorable Court, in sustaining the action of 
the trial court, used the following language at page 249: 


i 


* * * It is a familiar rule, which the courts 

apply, that where a statute provides a remedy, it 
is exclusive. Dim wick v. Delaware, Lacka¬ 
wanna, etc. Railroad Co. 180 Pa. 408, 36 Atl. 
866: Curran v. Delano, 235 Pa. 478. 84 Atl. 452; 
Jannetf v. Buell , 55 Ala. 408: State of Xorth Da¬ 
kota ex ret. William Lemkc v. Chicago, etc. Rtj. 
Co., 257 U. S. 485, 42 Sup. Ct. 170, 66 L. Ed. —. 
Moreover, the debtor under the contract of in¬ 
surance is the United States, which cannot be 
sued without its consent. Stanley v. Schwalby, 
162 U. S. 255, 16 Sup. Ct. 754. 40 L. Ed. 960; 
Vnited States v. McLemore , 4 How. 286, 11 L. 
Ed. 977: The Davis, 10 Wall. 15, 19 L. Ed. 875. 
And when it consents it can prescribe the terms 
upon which it may be sued. Xidiots v. Vnited, 
States , 7 Wall. 122.19 L. Ed. 125. Vnited States 
v. Lee, 106 U. S. 196. 1 Sup. Ct. 240, 27 L. Ed. 
171: Finn v. Vnited States , 123 U. S. 227, 8 Sup. 
Ct. 82. 31 L. Ed. 128. With respect to the con¬ 
tract here involved it has given its consent to be 
sued and named the court in which the action 
may be brought. The inevitable conclusion is 
that relator's only remedv lies in an action 
against the United States in the District Court 
of the United States for the District in which he 
resides. 


An examination of the decisions of this court in 
mdndamus cases against the head of the Veterans’ Bu¬ 
reau or Administration discloses that the opinion of the 
Xorris case, supra, has remained undisturbed since it 
was rendered. 



11 


The fact that appellant has lost her right to file suit 
against the Government under Section 19 of the World 
War Veterans’ Act, as amended (38 U. S. C. A. 445), 
does not confer upon the courts jurisdiction to deter¬ 
mine this case. 

Section 5 of the World War Veterans’ Act, as 
amended (38 U. S. C. A. 426, Appendix, page 21), 
among other things, provides that the Administrator 
of Veterans’ Affairs shall decide all questions arising 
under the Act and his decisions on questions of fact 
and law affecting any claimant to benefits of Titles II, 
III, or IV of said Act, shall be conclusive, except as 
otherwise provided therein. The exception mentioned 
in Section 5 relates to suits against the Government on 
claims for insurance, brought pursuant to the provi¬ 
sions of Section 19 of the World War Veterans’ Act, 
as amended (38 U. S. C. A. 445). If suit cannot be 
brought against the Government for insurance under 
said Section bv reason of the statute of limitations or 
otherwise, the decision of appellee as Administrator 
of Veterans’ Affairs on such a claim is, therefore, final 
and conclusive. 

In the ease of Lunch v. United States, 292 U. S. 571, 
587, 78 L. ed. 1434, which was a suit on a vearlv renew- 
able term insurance contract, the Supreme Court of 
the United States held that although consent to sue the 
Government was given when the policy of insurance 
was issued. Congress retained power to withdraw such 
consent at any time, and that the sovereign’s immunity 
from suits exists whatever the character of the pro¬ 
ceeding or the source of the right sought to be enforced. 
When the United States creates rights in individuals 
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against itself, it is under no obligation to provide a 
remedy through the courts, citing United States v. 
Babcock, 250 U. S. 328, 331. and it may limit the indi¬ 
vidual to administrative remedies, citing Tvtuu v. 
United States, 270 V. S. 56S, 576. and withdrawal of all 
renliedv, administrative as well as legal, would not 
necessarily imply repudiation. 

It is submitted, therefore, that if a claimant for in¬ 


surance cannot meet the requirements of said Section 
19 by seasonably making a claim and filing a suit against 
the Government upon denial thereof by the Adminis¬ 
trator of Veterans* Affairs, the decision of the Admin¬ 
istrator of Veterans' Affairs on such claim is final and 
conclusive under Section 5 of the World War Vet¬ 
erans’ Act. as amended (38 U. S. C. A. 426) and the 
decision of the Supreme Court of the United States in 
the Lynch case, above cited. 

In the case of United States Board of Tax Appeals 
v. McCandJess, 58 App. D. C. 222, 26 Fed. (2d) 1000, 
this Honorable Court held that failure of a taxpayer 
to pay tax and sue to recover it back under 26 U. S. C. A. 
156. Comp. St. 5949, until right thereto is barred by 
limitation, cannot be made a ground for invoking the 
extraordinarv writ of mandamus. 

the case of Beat v. Cox, 14 App. D. C. 368, this 
Honorable Court held that where an appeal bond is 
presented for approval after the lapse of time allowed 
by the rule for approval and the Justice declines to 
approve such bond, mandamus will not lie. 

The rulings of the courts on this point are so well 
settled it is believed citation of other cases are 
unnecessary. 
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The appeilee has authority to correct mistakes in 
compensation ratings 


No award or payment of insurance benefits was made 
bv the Veterans’ Administration on the rating of Jan- 
nary 16. 1933. supra. In view of the provisions of Sec¬ 
tion 17 of the Economy Act (38 U. S. C. A. 717) ap¬ 
pellee was precluded from taking further action in re¬ 
spect to this claim until the passage of amendatory acts 
by Congress. 


Thereafter, this case was considered under the pro¬ 
visions of Section 35 of the amendatorv Act of March 

%■ 

28,1934 (38 U. S. 0. A. 511a: Appendix, page 22), and 
it was finally determined by appellee in the light of all 
the evidence presented and secured and after a hearing 
given the appellant, who was represented by counsel, 
that the insured was not suffering from a compensable 
degree of disability at the date of lapse of his insur¬ 
ance; that the previous rating action of January 16, 
1933, insofar as it rated the insured compensable prior 
to and at date of lapse of the insurance was erroneous 
and that no insurance was payable to appellant. 

It will be noted that Section 35 of Public, No. 141, 
73d Congress (Appendix, page 22), authorizes appellee 
“to adjudicate” claims which come within the provi¬ 
sions of said Section. To adjudicate means to deter¬ 
mine finally. It is synonymous with adjudge, which 
means to pass upon, decide, and settle. It necessarily 
implies consideration of the facts and application of 
the law and regulations relating to the subject matter. 

It is important to note that never has the appellant 
contended that the action of appellee in correcting said 
rating of January 16,1933, was not factually correct. 
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Appellee submits that it is his plain duty to correct 
errors and mistakes in connection with claims presented 
to the Veterans’ Administration, not only for the pro¬ 
tection of the Government, but in order to do justice 
to claimants and, therefore, he was justified in correct¬ 
ing the error made in the rating of January 16,1933. 

Counsel for appellant relies upon Section 205 of the 
World War Veterans’ Act, as amended (38 U. S. C. A. 
494. Appendix, page 21), in support of his position that 
the disability rating of January 16, 1933, could not be 
reviewed and corrected by appellee. It will be noted 
that no award of compensation was made in this case, 
consequently the rating of January 16, 1933, was never 
effective. Furthermore, as a mistake had been made in 
said rating it could not be the basis of a valid compen¬ 
sation award. 

In the case of Madden v. United States (D. C. N. Y., 
18 Fed. Supp. 534), the United States District Court 
for the Southern District of New York, in passing upon 
the right of the Veterans’ Administration to correct 
erroneous awards of insurance under Section 303 of 
the World War Veterans’ Act, as amended, among 
other things, said, at page 536: 

* * * It mav be taken as certain that Con- 

gross did not intend, by enacting this proviso, to 
perpetuate blunders or errors made by the Vet¬ 
erans’ Bureau or to give unalterable rights to a 
person who had obtained an excessive award by 
his own misrepresentations, * * *. 

A mistake or error by a public officer is an unauthor¬ 
ized or illegal act and cannot bind the Government. 
Birmingham v. United States (C. C. A. 8), 4 Fed. (2d) 
508. 


In tlie ease of United Slates v. Bentley, decided by the 
Circuit Court of Appeals, Second Circuit, November 6, 
1939 (107 F. (2d) No. 382) the Court held that the pro¬ 
visions of the World War Adjusted Compensation Act, 
as amended (38 U. S. C. A. 620), that the decisions of 

the Secretarv of War and the Administrator of Vet- 
%> 


erans’ Affairs on all matters within their jurisdiction 
shall be final and conclusive, was not designed to pre¬ 
vent review by the officials themselves of their own 
decisions, but was designed to limit review by the courts. 

The court distinguished the cases cited on behalf of 
the defendant from the question involved in the Bentley 
case, and said, at page 384: 


Certainly there is no parallel between the ac¬ 
tion of the Commission in specific litigations of 

that kind and that of the Secretarv of War, or 

* 

the Director of the Veterans’ Bureau, in passing 
upon hundreds of thousands of claims in a neces¬ 
sarily summary way and upon their own records. 
Theirs are indeed ‘‘functions * * * cus¬ 
tomarily conferred upon auditing or disbursing 
officers’’; numerous mistakes are inevitable and 
it is inconceivable that anyone should have 
wished them to be indelible. We hold that the 
Secretary and the Director were within their 


powers in correcting the 
“certificate.” 


“certification” 


and the 


Appellant on pages twelve and sixteen of his brief 
cites several cases in support of his position. Such 
eases relate to compelling the performance of minis¬ 
terial duties by public officers and they have no appli¬ 
cation to the instant case. The duties imposed upon 
appellee in this case are not ministerial. On the con- 
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trarv it can be readilv seen from the record and the 
governing’ statutes that appellee’s duties are quasi- 
judicial and are exercised under authority of law which 
makes his decision final and not reviewable bv the 


courts. 

The cases of Untied Si ales v. Ellison, (74 F. (2d) 
864) and United Slates v. Sellers (To F. (2d) 623) 
cited by appellant on pages fourteen and sixteen of his 
brief have no application to the instant case. In each 
of the cited cases the United States was sued under 
Section 19 of the World War Veterans’ Act, as 
amended, and it was the party defendant. The Ad¬ 
ministrator of Veterans' Affairs was not a party to 
either of said suits. Further, compensation had been 
awarded and paid in both cases. In the instant case 
no award of compensation was made. Hence, final 
action had not been taken by the Veterans' Adminis¬ 
tration on the rating of Januarv 16. 1933. Further- 
more, neither the Ellison nor Sellers case was reviewed 


by the Veterans' Administration under Section 35, Pub¬ 
lic. No. 141. 73d Congress (38 U. S. C. A. 511a) nor 
wad; said Section brought to the attention of the courts 
at the hearings, nor in the briefs tiled in said cases. 


The judgment and discretion vested in appellee cannot be 

controlled by mandamus 

In exercising the functions of his oliice, appellee is 
continually required to exercise the judgment and dis¬ 
cretion vested in him. His decisions of questions pre¬ 
sented are not merely formal or ministerial acts. 
Whether his decision is correct or erroneous is not the 
question. Having jurisdiction to decide at all, he neces- 
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sarily lias jurisdiction, and it is liis duty, to decide as 
lie thinks the law is; the courts under those circum¬ 
stances have no power whatever to review his determi¬ 
nation by mandamus, Decatur v. Paulding, 14 Pet. 497; 
Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 324, 
except possibly as indicated in Silherschein v. United 
States, 266 U. S. 221; 69 L. ed. 256. 

In Dunlap v. Black (12S U. S. 40, 48) the Supreme 
Court of the United States said: 

* * * The court will not interfere by man¬ 

damus with the executive officers of the govern¬ 
ment in the exercise of their ordinary official 
duties, even where those duties require an inter¬ 
pretation of the law, the court having no appel¬ 
late power for that purpose; but when they 
refuse to act in a case at all, or when, by special 
statute, or otherwise, a mere ministerial duty is 
imposed upon them, that is, a service which they 
are bound to perform without further question, 
then, if they refuse, a mandamus may be issued 
to compel them. 

It is elementary law that mandamus will onlv lie to 
enforce a ministerial dutv as contra-distinguished from 
a dutv which is merelv discretionarv. That doctrine 

mt •> * 

was clearlv and fullv set forth bv Chief Justice Mar- 
shall in Marhury v. Madison, 1 Cranch 137, and has 
been reasserted since then by the Supreme Court in 
cases too numerous to require citation. International 
Contracting Co. v. Lamont, 155 U. S. 303, 30S. 

In the United States ex ret. Girard Co. v. Helve ring, 
301 U. S. 540, the Supreme Court stated, at page 543: 

* * * Where the right of the petitioner is not 
clear, and the duty of the officer, performance 
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of which is to be commanded, is not plainly de¬ 
fined and peremptory, mandamus is not an ap¬ 
propriate remedy. 

If will be noted that Section 35. Public, No. 141, 
73d Congress (Appendix, page 22), is amendatory 
of the Economy Act (Public, No. 2, 73d Congress). 
Section 5 of the Economy Act (38 U. S. C. A. 705, 
Appendix, page 25) provides that all decisions ren¬ 
dered by appellee under the provisions of Title I 
of said Act, or the regulations issued pursuant there¬ 
to shall be final and conclusive on all questions of law 
and fact, and no other official or court of the United 
States shall have jurisdiction to review by mandamus 
or otherwise any such decision. In discussing* said 
Section 5 the Supreme Court of the United States in 
the case of Lynch v. United States (292 U. S. 571. 78 
L. ed. 3434). said: 

* * * It concerns only grants to veterans and 
their dependents—to pensions, compensation al¬ 
lowances, and special privileges, all of which are 
gratuities. The purpose of the section appears 
t<> have been to remove the possibility of judicial 
relief in that class of cases even under the spe¬ 
cial circumstances suggested in Crouch v. United 
States, 266 U. S. ISO," 69 L. ed. 233, 45 S. Ct. 73 ; 
Si/hersehein v. United States, 266 U. S. 223, 69 
L. ed. 256. 45 S. Ct. 69: United States v. IF/7- 
Vutns, 278 U. S. 255, 73 L. ed. 314, 49 S. Ct. 97; 
Smith v. United States (C. C. A. 4th) 57 E. (2d) 
998. Compare Meadows v. United States , 281 
U. S. 271, 74 L. ed. 852. 50 S. Ct. 279. 73 A. L. R. 
310. 
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In the case of United States v. Mroch (88 F. (2d) 

888) the Circuit Court of Appeals, Sixth Circuit, in 

passing upon the authority granted appellee under said 

Section 5 of the Economy Act, said: 

* • 

* * * While it was at one time thought that 
review might lie if an award were wholly un¬ 
supported by evidence, wholly dependent upon 
a question of law, or clearly arbitrary or capri¬ 
cious, Silberschcin v. United States, 266 U. S. 
221, 45 S. Ct. 69, 69 L. ed. 256, section 5, Tit. I 
of the Economy Act (38 U. S. C. A., § 705) seems 
to have removed the possibility of judicial relief 
even in such special circumstances. Lynch v. 
United States, 292 U. S. 571, 587, 54 S. Ct. 840, 
847, 78 L. Ed. 1434. 

In the case of Barnett v. Hines (70 App. D. C. 217; 
105 F. (2d) 96), decided April 17,1939, this Honorable 
Court, said: 

* * * Section 5 of the Economy Act is 
therefore determinative of the case. It makes 
final on all questions of either law or fact de¬ 
cisions rendered by the Administrator of Vet- 
emus’ Affairs under the provisions of the Act 
or regulations issued pursuant thereto; and it 
denies to the courts jurisdiction to review such 
decisions by mandamus or otherwise. See 
Lynch v. United States , 1934, 292 U. S. 571, 587, 
54 S. Ct. 840, 78 L. Ed. 1434. In United States 
v. Mroch, 1937, 6 Cir., 88 F. (2d) 888, 890, it was 
said: 

“The original and amendatory acts, however, 
preclude judicial review of the awards of the 
Veterans’ Administration. While it was at one 
time thought that review might lie if an award 
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were wholly unsupported by evidence, wholly de¬ 
pendent upon a question of law, or clearly ar¬ 
bitrary or capricious. Silberschein v. United 
Stated 260 U. S. 221 (45 S. Ct. 69, 69 L. Ed. 
256) * * * section 5, Tit. I of the Economy 

Act * * * seems to have removed the pos¬ 

sibility of judicial relief even in such special 
circumstances. Lunch v. United States, 292 
U. S. 571, 587 (54 S. Ct. 840, 78 L. Ed. 1434).” 

In view of the fact that retirement pay is a 
gratuitv which Congress mav withdraw, the de- 
nial of judicial review by Section 5 is valid. 
Smith v. United States , 1936, 8 Cir., 83 F. 2d 
631; cf. ('unnnings v. Deutsche Bank, 1937, 300 
U. S. 115. 57 S. Ct. 359. 81 L. Ed. 545. 


CONCLUSION 


In view of the foregoing, it is respectfully submitted 
that the action of the lower court in dismissing the pe¬ 
tition and discharging the rule to show cause issued 
thereon, should be sustained. 

Edward M. Curran, 

United States Attorney, D. C., 
Albert Goldstein, 

Assistant United States Attorney, D. C., 

Attorneys for appellees. 

Edward E. Odom, 

Solicitor, Veterans' Administration, 

George P. Hughes, 

Asst. Solicitor, Veterans’ Administration, 

John M. George, 

Senior Attorney, Veterans’ Administration, 

Of counsel for appellee. 
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APPENDIX OF RELEVANT STATUTES AND 

REGULATIONS 


Act of Juno 7, 1924, c*. 220. Sec. 5, 43 Stat. (>08, 38 
L T . S. C. A. 426, in part, provides as follows: 

The director (now Administrator of Veterans’ 
Affairs), subject to the general direction of the 
President, shall administer, execute, and enforce 
the provisions of this Act, and for that purpose 
shall have full power and authority to make rules 
and regulations, not inconsistent with the pro¬ 
visions of this Act, which are necessary or ap¬ 
propriate to carry out its purposes, and shall 
decide all questions arising under this Act; and 
all decisions of questions of fact and law affect¬ 
ing any claimant to the benefits of Titles II. Ill, 
or IV of this Act shall be conclusive except as 
otherwise provided herein. * * * 

Act of June 7. 1924, c. 320, Sec. 205. 43 Stat. 622, 
38 U. S. C. A. 494, provides as follows: 

Upon its own motion or upon application the 
bureau mav at anv time review an award and, in 
accordance with the facts found upon such re¬ 
view, may end. diminish, or increase the com- 
pensation previously awarded, or, if compensa¬ 
tion is increased, or if compensation has been 
refused, reduced, or discontinued, may (subject 
to the provisions of section 210 hereof) award 
compensation in proportion to the degree of dis¬ 
ability sustained as of the date such degree of 
disability began, but not earlier than the date of 
discharge or resignation. Except in cases of 
fraud participated in by the beneficiary, no re- 
dncti oajtor discontinuance of compensation shall 
s f>e effective until the 1st day of the third cal- 
/ endar month next succeeding that in which such 
' reduction or discontinuance is determined. 
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Act of June 7, 1924, c. 320. Sec. 19, 43 Stat. 612, 38 
U. S. 0. A. 445, in part, provides as follows: 

In the event of disagreement as to claim, in¬ 
cluding claim for refund of premiums, under 
a contract of insurance between the Bureau 
(now Veterans’ Administration) and any per¬ 
son or persons claiming thereunder, an action 
on the claim may be brought against the United 
States, either in the district court of the United 
States for the District of Columbia or in the 
district court of the United States in and for 
the district in which such persons or any one of 
them resides, and jurisdiction is hereby con¬ 
ferred upon such courts to hear and determine 
all such controversies. * * * 

No suit on vearlv renewable term insurance 
•> » 

shall be allowed under this section unless the 

same shall have been brought within six years 

after the right accrued for which the claim is 

made or within one vear after Julv 3, 1930, 

* * 

whichever is the later date, and no suit on 
United States Government life (converted) in¬ 
surance shall be allowed under this section unless 
the same shall have been brought within six vears 
after the right accrued for which the claim is 
made: Provided, That for the purposes of this 
section it shall be deemed that the right accrued 
on the happening of the contingency on which 
the claim is founded: Provided further, That 
this limitation is suspended for the period 
elapsing between the filing in the Bureau (now 
Veterans’ Administration) of the claim sued 
upon and the denial of said claim by the director, 
now Administrator of Veterans’Affairs. * * * 

Act of March 28,1934, c. 102, Title 3, Sec. 35, 48 Stat. 
526, 38 U. S. C. A. 511a, reads as follows: 

That notwithstanding the provisions of section 
17 of Title I of an Act entitled “ An iYct to main¬ 
tain the credit of the United States Govern¬ 
ment”, approved March 20, 1933, and section 20 
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of an Act entitled “An Act making appropria¬ 
tions for the Executive Office and sundry inde¬ 
pendent executive bureaus, boards, commissions, 
and offices, for the fiscal year ending June 30, 
1934, and for other purposes”, approved June 
16, 1933, anv claim for vearlv renewable term 
insurance under the provisions of laws repealed 
bv said section 17, wherein claim was duly filed 
prior to March 20, 1933, and on which maturity 
of the insurance contract had been determined 
by the Veterans’ 1 Administration prior to March 
20, 1933, and where payments could not be made 
because of the provisions of the Act of March 
20, 1933, or under the provisions of the Act of 
June 16, 1933, may be adjudicated by the Vet¬ 
erans' Administration, and any person found 

entitled to vearlv renewable term insurance 
•> •/ 

benefits claimed shall be paid such benefits in 
accordance with and in the amounts provided by 
such prior laws. 

Instructions of April 11,1934, issued under authority 
of Section 511a, Title 38, U. S. C., by the Administrator 
of Veterans’ Affairs, read as follows: 

The following instructions are issued govern¬ 
ing adjudication of yearly renewable term insur¬ 
ance claims under Section 35, Public, No. 141, 
73d Congress: 

'Without further filing of application thereon 
there will be presented to me for consideration, 
together with a brief of the facts and recommen¬ 
dation, all claims which would be otherwise 
proper for payment except for the provisions of 
Section 17, Public, No. 2, 73d Congress, provided 
that the following conditions have been complied 
with: 

1. Claim for insurance had been filed prior to 
March 20, 1933; 

2. Maturity of the insurance contract had 
been determined by the Veterans’ Administra¬ 
tion prior to March 20,1933. 
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The phrase “on which maturity of the insur¬ 
ance contract had been determined by the Vet¬ 
erans’ Administration" as used in Section 35, 
Public. No. 141, 73d Congress, will mean that 
final action has been taken by an employee or 
board of competent jurisdiction of the Veterans’ 
Administration, which action is not subject to 
review or further approval except on appeal, 
definitely determining that the insured died or 
became permanently and totally disabled ac¬ 
cording to the conditions of the insurance 
cont ract. 

Except as to claims meeting the above require¬ 
ments no action will be taken automatically to 
review yearly renewable term insurance claims 
under Section 35, Public, No. 141, 73d Congress. 
Applications filed for reconsideration of claims 
under Section 35, Public, No. 141. 73d Congress, 
which clearly do not come within the purview 
of these instructions will be disallowed by the 
Director of Insurance, provided that should any 
reasonable doubt exist as to the proper applica¬ 
tion of Section 35, Public. No. 141, 73d Congress, 
all of the facts pertaining to such claim with a 
recommendation will be presented to me for con¬ 
sideration. 


Act of March 20. 1933, c. 3, Title I, Sec. 17, 48 Stat. 

11,38 U. S. C. A. 717. in part, reads as follows: 

All public laws granting medical or hospital 
treatment, domiciliary care, compensation, and 
other allowances, pension, disability allowance, 
or retirement pay to veterans and the dependants 
of veterans of the Spanish-American War, in¬ 
cluding the Boxer Rebellion and the Philippine 
Insurrection, and the World War, or to former 
members of the military or naval service for 
injury or disease incurred or aggravated in the 
line of duty in the military or naval service (ex¬ 
cept so far as they relate to persons who served 
prior to the Spanish-American War and to the 
dependents of such persons, and the retirement 
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of officers and enlisted men of the Regular Army, 
Navy, Marine Corps, or Coast Guard) are here¬ 
by repealed, and all laws relating or pertaining 
to yearly renewable term insurance are hereby 
repealed, but payments in accordance with such 
laws shall continue to June 30, 1933. * * * 
Provided , That nothing contained in this sec¬ 
tion shall interfere with payments heretofore 
made or hereafter to be made under contracts 
of yearly renewable term insurance which have 
matured prior to the date of enactment of this 
Act and under which payments have been com¬ 
menced, or on any judgment heretofore rendered 
in a court of competent jurisdiction in any suit 
on a contract of vearlv renewable term insur- 
ance, or which mav hereafter be rendered in anv 
such suit now pending ; * * * 


Act of March 20, 1933, c. 3, Title I, Sec. 5, 48 Stat. 9, 
38 U. S. 0. A. 705, reads as follows: 


All decisions rendered by the Administrator 
of Veterans’ Affairs under the provisions of this 
title, or the regulations issued pursuant thereto, 
shall be final and conclusive on all questions of 
law and fact, and no other official or court of the 
United States shall have jurisdiction to review 
bv mandamus or otherwise anv such decision. 

» a. 

Act of June 7,1924, c. 320, Sec. 305, 43 Stat. 626-630, 
38 U. S. 0. A. 516, in part, reads as follows: 

Where any person has heretofore allowed his 
insurance to lapse, or has canceled or reduced all 
or any part of such insurance, while suffering 
from a compensable disability for which com¬ 
pensation was not collected and dies or has died, 
or becomes or has become permanently and to¬ 
tally disabled and at the time of such death or 
permanent total disability was or is entitled to 
compensation remaining uncollected, then and in 
that event so much of his insurance as said un¬ 
collected compensation, computed in all cases at 
the rate provided by section 302 of the War Risk 
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Insurance Act as amended December 24, 1919, 
would purchase if applied as premiums when 
due. shall not be considered as lapsed, canceled, 
or reduced; and the United States Veterans’ Bu¬ 
reau is hereby authorized and directed to pay to 
said soldier or his beneficiaries, as the case may 
be, the amount of said insurance less the un¬ 
paid premiums and interest thereon at 5 per 
centum per annum compounded annually in in¬ 
stallments as provided by law: Provided, That 
insurance hereafter revived under this section 
and section 309 by reason of permanent and total 
disability or bv death of the insured, shall be 
paid only to the insured, his widow, child or chil¬ 
dren, dependent mother or father, and in the 
order named unless otherwise designated by the 
insured during his lifetime or by last will and 
testament ; * * * 


0. 5. GOVERNMENT PRINTING OFFICE. 1940 
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ARGUMENT. 

I. 

Appellant was deprived of her rights to sue at law under 
Section 19 by appellee’s delay in acting upon the insured’s 
compensation claim. 

This case is grounded upon appellant’s right to insurance 
benefits under the provisions of Section 305, World War 
Veterans’ Act, 1924 as amended, by virtue of rating made 
by the Veterans’ Administration on January 16,1933 (R. 19) 
in which a rating for disability compensation purposes of 
temporary partial ten per cent was made from April 20, 
1919 to December 20, 1921 upon claim for disability com- 


1m; 



o 


peusaliou !iIt*t 1 l>v 1 lu* veteran insured on Januarv 3, 19*22 

( l?. i:»). 

If this respondent had not waited for over eleven years 
to niAko this rating of January 1(5, 1933 (R. 19) this plain¬ 
tiff, mother of the insured, and his designated beneficiary, 
would have had the riirht to file suit at law under Section 19, 
World War Veterans' Act, 1924 as amended. It was not 
possible for this plaintiff to tile suit at law after the bar of 
limitations as prescribed by Section 19, World War Vet- 
eran>* Act. 192 t as amended had fallen. This was due to 
no fault of appellant but was because it took appellee over 
eleven years after claim was tiled to make the rating under 
which Section JO.”) automatically revived the insurance and 
nave rise to this cause of action. Due to appellee's delay 
in waiting from January 1922 when claim for compen¬ 
sation was tiled ( R. In) to January 1(5,1933 (R. 19) to render 
a rating under which this insurance could be revived, this 
plaintiff did not have the riirht to sue at law. To now hold 
this plaintiff is barred from maintaining this action and to 
hold her now remediless would penalize Jut by reason of 
the loan delay of appellee in rat inn; this claim. 

A ration; for compensation purposes must be made by the 
Veterans* Administration before Section 303 applies and 
the courts have no jurisdiction over the making of com¬ 
pensation rat inn’s. Annsfroap r. Inifcd States, 1G Fed. 
(2d) 381. In that case the United States Circuit Court of 
Appeals for the Finhth Circuit, 1G Fed. (2d) at pane 389 
said: 


* It will be observed that section 303 pre¬ 
sumes that the insurance was allowed to lapse while 
the soldier was sufferinn from a compensable disability 
for which compensation was not collected. It provides 
that the same shall be computed, in all cases, at the rate 
provided by section 302 (now 202) of the War Risk In¬ 
surance Act, and further that the Veterans’ Bureau is 


autlioriml and directed to pay the insurance, less un¬ 
paid premiums, and interest thereon. Section l2()l2 pro¬ 
vides that such ratings must be adopted and applied 
by the Bureau; that the Bureau shall from time to time 
readjust tin* schedule in accordance with actual experi¬ 
ence. when it is shown that the rates are unjust to the 
disabled veteran. The entire act contemplates that the 
rating shall be made and the compensation allowed and 
established by the Bureau through the machinery pro¬ 
vided for that purpose. The consideration of those 
matters involves, not only technical knowledge, but 
exact inn 1 investigation and computation. The applica¬ 
tion of tlu* schedules and the determination of the com¬ 
pensation due cannot well be made except through the 
elaborate organization provided by law within the 
Bureau itself. It is on this account that exclusive con¬ 
trol over matters of compensation are lodged in the 
Bureau. The courts have no authoritv to determine 
and adjust compensation, as such, even to the extent 
of reviewing the findings of the Bureau, except as 
hereinabove stated. They may not do indirectly what 
they cannot do directly. Therefore, as a condition 
precedent to determining the question of lapses and 
permissible reinstatement, whether the disability 
existed at the time of the lapse, and the decree of com¬ 
pensation based upon the ratin'*- required by the act. 
must be ascertained by the Veterans’ Bureau. Tf this 
were not true, every question of compensation inci¬ 
dental to war risk insurance could be brought before 
the courts in the tirst instance. If compensation bad 
been allowed, its decree might be disputed: if it had 
been denied, the ruling of the Bureau could thus indi¬ 
rectly be reviewed. I f no application t<> the Bureau had 
been tiled, an original determination of compensation 
could be made by the courts, and thus the elaborate 
provisions of Congress for the exclusive control of the 
Bureau over compensation in iron oral could be set aside. 
The matter in the hist analysis would be addressed to 
a tribunal inadequately equipped to deal with questions 
of this complexity, involving, as they conceivably may, 
elements of imposition and fraud. It seems undoubted 
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that it was the intention of Congress to leave the entire 
matter of compensation to examination, investigation, 
and final determination l>v the Veterans’ Bureau when 
acting within the scope of its authority. * * *” 


in the instant case, therefore, this plaintiff had no right 
to file suit under Section It) prior to January 10, 1033 (K. 
10) because there was no rating made by the Veterans’ 
Administration under which insurance could be revived 
under Section 305, World War Veterans’ Act, 1024 as 
amended until the rating was made on January 16, 1933. 
At that time (January 16, 1033) the right to file claim so 
as to vest jurisdiction in a District Court suit under Sec¬ 
tion 19 had already expired. 

Thus it will be seen that in the instant case this plaintiff 
was precluded from her right to file suit under Section 10 
because it took this respondent from January 5, 1022 when 
the insured filed claim for compensation with the United 
States Veterans’ Administration (U. 15) until January 1(5, 
1033 to make a rating which revived this insurance. 

Furthermore, there was no “disagreement” as required 
by Section 10, World War Veterans’ Act, 1024 as amended 
existing in this case prior to July 3, 1031 (the last day suit 
could be filed under that act) which would authorize the 
District Court to have jurisdiction in this case. 

The law is well settled that a “disagreement” is and has 
always been a jurisdictional prerequisite to the institution 
of suit (Pclkcy r. U. S.. G3 App. D. C. 211, 71 Fed. (2d) 221). 


II. 

Having been deprived of her right to sue at law appellant 
has no remedy available except mandamus and no other 
remedy exists which will prevent mandamus. 

The common law writ of mandamus is a prerogative writ 
invented for the purpose of supplying defects of justice and 


issued where there was no other means of obtaining justice. 
Its object is not to supercede, but to supply the want of a 
legal remedy. The right to have the particular act or duty 
performed and the want of an adequate or specific remedy 
at law must co-exist in order to authorize its issuance. 18 


Killing Case Law, 131-132. 

The other remedy, the existence of which will oust or, 
rather, prevent the invocation of, jurisdiction by manda¬ 
mus, must he equally convenient, beneficial, and effective, 
as mandamus. It must be a remedy which will place the 
relator in statu quo; that is, in the same position he would 
have been had the duty been performed. It must be a rem¬ 
edy which itself enforces in some way the performance of 
the particular dutv, and not mcrelv a remedv which in the 
end saves the party, to whom the duty is owed, unharmed, 
by its nonperformance. State r. Wilson, 123 Ala. 259, 2(5 
So. 482, 45 L. R. A. 772. 


111 . 

Other Cases Distinguished. 

This case is distinguished from the case of Morgan r. 
Iliues . decided by this court on July 15,1940, 113 Fed. (2d) 
849, upon the facts. In that case the question at issue was 
whether the Administrator of Veterans’ Affairs could re¬ 
view the action of the Insurance Claims Council of the Vet¬ 
erans’ Administration when no appeal was taken from the 
decisions of said Council. That case related to procedure 
in the Veterans’ Administration and the rights of that ap¬ 
pellant as between the inconsistent action taken by the Ad¬ 
ministrator of Veterans’ Affairs and his Insurance Claims 
Council. This court, in Hines e. United States, 105 Fed. 
(2d) 85, held that questions of fact and law relating to 
claims under war risk insurance contracts are withdrawn 
from conclusive determination by the Administrator of Vet- 
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crans’ Affairs and in that case, which was a mandamus suit, 
this court gave relief in a matter which related to benefits 
involving insurance. 

The cases of United States v. Forbes, 51 App. D. C. 248, 
United States Board of Tax Appeals r. MeC a it dl css, 58 
App. I). C. 222, 26 Fed. (2d) 1000, and Finley r. United 
States, 58 App. D. 0. 120, are clearly distinguishable from 
the instant case, both on the facts and with respect to the 
applicable law. In the instant ease, at no time after Janu¬ 
ary 16,1966, did this appellant hare tin■ right to sue at lair. 
At no time prior to January 16, 1933, was Section 305 
applicable. 

The case of United States r. Forbes, 51 App. 1). C. 248, 
was a case where the issue was whether or not a father by 
adoption stood in loco parentis to a member of the military 
service. There, a remedy under Section 19 existed. Here, 
the 1 re is no remedy under Section 19 and the facts as set 
forth in the petition show illegal action on the part of the 
appellee in depriving plaintiff of this insurance. 

In the case of Finley v. United States, 58 App. D. C. 120, 
there existed at the time suit was filed a clear, adequate and 
complete remedy at law. Here, there is none. 

The case of United States Board of Tax Appeals r. Mc~ 
Candless, 58 App. D. C. 222, 26 Fed. (2d) 1000, in which 
this Honorable Court held that failure of a taxpayer to pay 
tax and sue to recover it back under 26 U. S. C. A. 156, 
Comp. St. 5949, until right thereto is barred by limitation, 
cannot be made a ground for invoking the extraordinary 
writ of mandamus, is likewise distinguishable from the 
instant case. In that case, as in the other cases of United 
States r. Forbes and Finley v. United States, cited above, 
there existed at one time a right to file suit at law. Here, 
no such right ever existed to file suit under Section 305 
because in order to file suit under Section 305 there must 
have been a rating by the Veterans 9 Administration. This 
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rating was not made until too late to file suit, although claim 
for compensation was filed over nine years before suit 
would have been barred for insurance benefits if appellee 
had acted during this period of time. Obviously, appellant 
could not file suit under Section 305 until the right existed 
for her to do this and this right did not come into being 
until January 16, 1933, when the compensation rating was 
made, which made it possible for Section 305 to apply to 
the facts in the instant case. 

Conclusion. 

For the reasons above stated the judgment in this case 
should be reversed, and the court below directed to enter 
judgment in favor of this appellant. 

Respectfully submitted, 

Warren E. Miller, 
Attorney for Appellant. 
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